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1. Introduction

On the 16th July 2021 the "Act on Corporate Due Diligence Obligations for the Pre-
vention of Human Rights Violations in Supply Chains (Lieferkettensorg-
faltspflichtengesetz — LkSG)" was passed by the German Bundestag (Parliament) as
part of the "Act on Corporate Due Diligence Obligations in Supply Chains"!, and the
act entered into force on 1st January 2023.2 The act fits into a recent legal development
at the EU level and in individual states that pursues the goal of responsible and sus-
tainable global business, examples include the UK's Modern Slavery Act of 2015, the
French Due Diligence Act of 2017 and the Dutch Child Labor Act adopted in 2019.3
But in the literature it is stated that the LkSG would even be the most ambitious of all
due diligence laws worldwide.* With the LkSG, companies would be de facto forced
to ensure protection under international law everywhere in the world — along their
supply chain.’> And this would also apply where local law has not provided for this so

far.6

These statements raise the research question of whether the Federal Republic of Ger-
many has the authority and jurisdiction to constitute such a seemingly broad scope of
application beyond its borders by means of a domestic law. In the context of the exer-
cise of jurisdiction, the term "extraterritoriality" is of particular importance.” First, ex-
traterritorial means outside a state's own territory, or negatively, it means on the terri-
tory of another state or on state-free territory such as the high seas and not on the
territory of the regulating state.® This leads to the first conclusion and hypothesis that
the LkSG is an extraterritorial law. The research question that follows from this is what
consequences and impacts are associated with this circumstance of its possible extra-
territoriality — that is, what extraterritorial impacts arise from the LkSG and on whom?

At this stage, the question cannot be answered, but in any case, it is a hypothesis that

! Cf. Act on Corporate Due Diligence Obligations in Supply Chains, p. 1.

2 Cf. ibid., p. 22, Art. 5 para 1.

3 Cf. BT-Drucks. 19/28649, p. 24.

4 Cf. Grabosch, in: Grabosch/LkSG, § 1 para. 5.

3 Cf. Ruttloff/Wilske/Schulga, in: Wagner/Ruttloff/Wagner LkSG, § 2 para. 107.

¢ Cf. ibid.

7 Cf. Volz, in: Extraterritoriale Terrorismusbekdmpfung [Extraterritorial Combating of Terrorism],

p. 44 and there with further references.

8 Cf. Meng, in: Extraterritoriale Jurisdiktion im 6ffentlichen Wirtschaftsrecht [Extraterritorial Jurisdic-
tion in Public Economic Law], p. 73.



the LkSG has extraterritorial impacts, since the first hypothesis is that the LkSG is an

extraterritorial law.

The legal discipline that provides guidance on the question of whether the Federal
Republic of Germany has the authority and jurisdiction to determine such a seemingly
broad scope of application with the LkSG beyond its borders by means of a domestic
law is the international law, because it deals with the rights and obligations of states.’
Thereby it orientates on the interstate dimension of jurisdiction and it is also called
public international law.!? That is what is understood by international law in this work
and the discipline from which viewpoint this work is written in order to be able to
answer the underlying questions. In this regard, the hypothesis is that the Federal Re-
public of Germany has the authority and jurisdiction to enact such a seemingly broad
scope beyond its borders with the LkSG as a domestic law because the law is already
in force and at this point, without deeper research, it is assumed that it was then enacted

within the permitted scope.

This leads to the overall hypothesis that the LkSG is an extraterritorial law, has extra-
territorial impacts and that both is legitimate from a legal point of view of international

law.

In the following, it will be explained how further research questions and hypotheses
were developed on this basis and which goals and methods were pursued in the context
of this work in order to finally answer the mentioned research questions and to test the
hypotheses for their correctness. Furthermore, the work is placed in the context of the

current state of science and the contribution to science of this work is explained.

Based on the previously provided description of extraterritoriality, it can be guessed
that legislation in this way is not the rule, but rather an exception, which brings with it
impacts and possibly also problems or challenges. In order to establish a theoretical
basis for what makes extraterritoriality so special, it seems necessary first to find out
what the standard is in the case of authority to legislate and who is authorized to do so
usually. This leads in a first step to a reflection on the rights and obligations of states

from the perspective of international law.!! Thus, initially, the objective is to answer

9 Cf. van Arnauld, in: Vélkerrecht [International Law], § 1 para. 1 with reference for more details to
§ 2 and there with further references.

10 Cf. ibid.

' Cf. ibid. with reference for more details to § 2 and there with further references.
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the question of what a state is and what characteristics constitute it, in order to derive
from this the consequences or even privileges of statehood. On this basis, extraterrito-
riality and extraterritorial impacts will be distinguished from the general standard case
and defined once again in more detail. Furthermore, it will be examined under which
circumstances extraterritorial laws and extraterritorial impacts are permissible from
the perspective of international law. In the steps mentioned in this para., reference will
be made predominantly to well-established and internationally recognized basic liter-
ature of international law. In this context, it should be noted that the cut-off date of the
underlying literature for this whole work was the 23rd April 2023 and literature after

this date could therefore not be considered.

After these theoretical foundations of international law have been laid, the aim is to
apply them to the concrete practical case of the LkSG in order to be able to answer the
mentioned research questions. In doing so, the background of the act from the point of
view of international law and the reasons for it will first be introduced. Then, selected
and essential contents of the act for this work will be named and illustrated. After-
wards, the LkSG will be examined for extraterritoriality and extraterritorial impacts,
in particular on whom, by applying the knowledge from the theoretical foundations
laid before. These are also applied and transferred to the LkSG in order to evaluate any
extraterritoriality and/or extraterritorial impacts of the LkSG in terms of their admis-
sibility. In addition to the (among others) wording of the act, the explanation of the act
and the own transfer knowledge, corresponding opinions of the literature will be con-
sulted for the steps mentioned in this para., so that finally, within the framework of
this work, an own evaluation and answer to the research questions and hypotheses can

be provided.

This also leads over to the classification of this work in the current state of science and
the contribution of this work to it. The literature research has shown that meanwhile a
lot of recent literature on supply chain laws and the LkSG has been published, which
often also addresses the question whether supply chain laws or the LkSG are designed
extraterritorially and whether this is legal. However, the answer to whether a possible
extraterritoriality or extraterritorial impacts of it are legal under international law is
controversial. In this respect, a scientific contribution of this work is to collect the

arguments, to bundle them, to prepare them in a structured way and then to evaluate



them and, against the background of such a broad range of opinions in this respect, to

come to an own conclusive opinion.

Another contribution to science is that while the aforementioned literature on supply
chain laws and the LkSG often concludes that it may have extraterritorial impacts,
these impacts have not been crystallized in concrete terms, and in particular not by
means of specific practical examples, so that the potentially affected addressees could
know exactly what extraterritorial impacts they may face, which is an objective in the
context of this work. Another contribution to science of this work is that the literature
to date does not answer the question of whether an extraterritorial design of the LkSG,

if legal, is also legitimate.

All in all, the overarching objective of this work is to be able to answer all these re-
search questions and to test the hypotheses for their correctness so that the desired

contribution to science can be provided.



II. States and the General Rules of Jurisdiction

As a starting point, in order to be able to answer the questions raised and to understand
what extraterritoriality is and why it is an exception and not the normal case, it seems
necessary initially to find out what this normal case is in jurisdiction and legislation.
This standard, who or what has legislative and juridical competence, is derived from
the nature of states and the consequences of their statehood. Therefore, this will be

examined in the following.
1. Legal Nature of States

For this purpose, first of all, the legal nature of states in terms of their legal identity
shall be discussed. The focus is on the characteristics of the nature of a state that dis-
tinguish it from other legal subjects or persons and thus establish its legal identity at-
tributes. Within the context of this work and in order to explain the phenomenon of
extraterritoriality, it seems necessary as a basis to understand what legal nature and
identity states hold, especially within the framework of international law. Therefore,
in the course of this chapter, reference will be made primarily to the legal nature of
states in terms of their legal identity from the perspective of and in the theory of inter-

national law.

The state is the object of research of the General State Doctrine, whereby, among other
things, there is interest in understanding the nature of the state.!? For state practice, the
legal nature of the state under international law is of the highest importance, which is
therefore of particular interest in the context of General State Doctrine.!3 "[...T]he
state is a type of legal person recognized by international law."!* International law's
claim to prove its formative power in the reality of interstate relations shapes the con-
cept of the state under international law.!> Due to the existence of other types of legal
persons that are recognized in this way, the presence of the attribute of a legal person-

ality is not alone a sufficient identity characteristic to clearly distinguish statehood,

12 Cf. Schébener/Knauff, in: Allgemeine Staatslehre [General state doctrine], § 1 para. 1.
13 Cf. ibid., § 3 para. 42.

14 Crawford, in: Brownlie's Principles of Public International Law, p. 117.

15 Cf. Herdegen, in: Vo6lkerrecht [International Law], § 8 para. 2.

5



i.e., the nature of states, from the others.!® In addition to the state as the classical sub-
ject of international law, however, other subjects of international law also exist in the
doctrine of international law.!” Nevertheless, the identity characteristics for the nature

of states are established by the law.'®

Even in the current literature on this topic, the Three-Elements-Doctrine of Jellinek is
widely referred to and built upon for the definition of the state.!® According to Jellinek,
in order to avoid juridical fictions and to recognize the natural being of the state exist-
ing before all jurisprudence, it appears obvious to search for the objective essence of
the state in one of its constituting, seemingly real existing elements, which would be
the territory, the people and the governor.?® Jellinek elaborates on these three elements,
naming them 1. state territory, 2. state people, and 3. state power.! In conclusion,
Jellinek summarizes his considerations on the nature of the state in such a way that it
results that the state is, in its legal character, the corporation of a sedentary people
endowed with original ruling power.?? This basis of Jellinek will now be considered

and further elaborated from a contemporary perspective with more recent literature.

The state territory is a delimited part of the earth's surface as an exclusive domain, and
thus a necessary component of a state is always a territory.?> From other states the
national territory is separated by the state borders.?* Under international law, the con-
cept of a state does not require a certain minimum size of state territory and therefore
also includes so-called microstates such as Grenada, San Marino or the Vatican City

State.?’

A state people as the personal substrate of the state presupposes a permanently estab-

lished association of people (the nationals) under the umbrella of a common system of

16 Cf. Crawford, in: Brownlie's Principles of Public International Law, p. 117 with further references.
17 Cf. van Arnauld, in: Vélkerrecht [International Law], § 2 and see there for examples, details and
further references.

18 Cf. Crawford, op. cit., p. 117.

19 See, e.g., Herdegen, in: Vdlkerrecht [International Law], § 8 para. 3 with reference to Jellinek, in:
Allgemeine Staatslehre [General State Doctrine], pp. 396 et seq. (whereby the relevant chapter starts
on p. 394 and lasts until p. 434); van Arnauld, op. cit., § 2 para. 73; Schobener/Knauff, in: Allgemeine
Staatslehre [General state doctrine], § 3 para. 42.

20 Cf. Jellinek, op. cit., p. 144.

21 Cf. ibid., pp. 394-434 and see there for further details and elaborations.

22 Cf. ibid., p. 433.

23 Cf. Schébener/Knauff, op. cit., § 3 para. 44.

24 Cf. ibid.

25 Cf. Herdegen, op. cit., § 8 para. 5.



rule and law.?¢ This sedentary, permanent association of persons is legally consoli-
dated by the membership bond of citizenship, whereby the size of this association of

persons, i.e., the number of citizens or nationals, is irrelevant.?’

As an organizational bracket, the state power connects the personal and territorial sub-
strate of the state, because state power is more closely defined in terms of content by
its assignment to a state territory (territorial authority) and a state people (personal
authority).?® Internally, the state power secures the state's regulatory tasks and exter-
nally, it secures the state's ability to act as a subject of international law.?° State power
is an organized governance with the prospect of permanence, exercised by an effective

government capable of action and independent of third parties.>°

The question examined at hand about the nature that characterizes the identity of a
state goes in tandem with the question of the purpose(s) for which states exist. How-
ever, here the focus is on the question "What are states?" and less on the question "Why
do states exist?". Reason for this is that the answer to the latter question is not expected
to have a decisive impact on the explanation of the exceptional case of extraterritori-
ality and the superordinated study of the dissertation's topic. Moreover, that "Why-
question" alone appears to be suitable as a topic for other works or certainly for further
studies, since it is the subject of a separate field of research. Thus, the following gives
only a short overview for the understanding of the general context. The field of the
General State Doctrine not only describes the existence of states, but also examines
the question of why states exist, which requires a philosophical consideration of the
justification of state governance and thereby examines the reasons that justify the ex-

istence of the state, i.e., the purposes of the state.?!

Using this and the simple form of the definition of a state as a basis, the legal nature
of states in terms of their legal identity is now examined from the point of view from
and in the theory of international law, as already introduced, because this is the disci-
pline and the viewpoint from which this dissertation is written and on which further

considerations are built up.

26 Cf. Herdegen, in: Vlkerrecht [International Law], § 8 para. 6.

27 Cf. Schébener/Knauff, in: Allgemeine Staatslehre [General state doctrine], § 3 para. 45.
28 Cf. Herdegen, op. cit., § 8 para. 7 with further references.

29 Cf. ibid. with further references.

30 Cf. Schébener/Knauff, op.cit., § 3 para. 46.

3UCf. ibid., § 4 para. 1.



The legal nature of states in terms of their legal identity in the view and theory of
international law can firstly be derived from the Montevideo Convention.*? This con-
vention is often referred to in these contexts.>? It contains the famous definition of the
state as a subject of international law, which ties in with the elements of Jellinek re-
garding his concept of the state.>* It can serve as a first indication, nevertheless it needs
broader and deeper explorations.?*> The Montevideo Convention from the 26th Decem-
ber 1933 had the purpose to regulate the rights and duties of states.’® In its Art. 1 it
defines that "[t]he state as a person of international law should possess the following
qualifications: (a) a permanent population; (b) a defined territory; (c) government; and
(d) capacity to enter into relations with other states."3” Compared to the three charac-
teristics state territory, state power and state people mentioned before,® it is noticeable
that criteria (a), (b) and (c) of the Montevideo Convention are very familiar to them.
In the sense of the Montevideo Convention, only criterion (d), which seems compre-
hensible in an international context, is added. These criteria will be examined and fur-
ther developed in the following broader and deeper exploration from the perspective
of the current state of scholarship in the discipline of international law in order to ulti-

mately characterize the legal nature of states in terms of their legal identity.

Determining the presence of a state requires, first and foremost, a "physical basis for

n39 n40

an organized community"-”, which is why the criteria "(a) a permanent population

n41

and "(b) a defined territory"*' mentioned by the Montevideo Convention are to be un-
derstood and applied in conjunction with each other.*> "There must be a reasonably
stable political community and this must be in control of a certain area."* In this con-
text, the actual creation of such a community is in the foreground, which is why the

complete definition of exact borders is not necessary.** Thus, the line of these borders

32 Cf. Crawford, in: Brownlie's Principles of Public International Law, p. 118.

33 Cf. ibid. with further references.

34 Cf. Herdegen, in: Vé6lkerrecht [International Law], § 8 para. 4 with reference to Montevideo Con-
vention, Art. 1, p. 3 (found in another source).

35 Cf. Crawford, op. cit., p. 118.

36 Cf. Montevideo Convention, p. 1 et seq.

37 Ibid., Art. 1, p. 3.

38 See therefore once again pp. 6-7 and there the respective referenced literature.
3 Crawford, op. cit., p. 118

40 Montevideo Convention, Art. 1, p. 3.

41 Tbid.

42 Cf. Crawford, op. cit., p. 118.

43 Ibid.

4 Cf. ibid. with further references.



need not be undisputed on every point.*> Moreover, as said before, no minimum value
is set for either of the two criteria.*® Given that, "[a] state is a stable political commu-
nity supporting a legal order to the exclusion of others in a given area."4’ Criterion "(c)

t"4% of the Montevideo Convention is neither considered mandatory nor sat-

governmen
isfactory in the current state of science.*” However, the functional presence of this
criterion serves as the strongest proof of such a community.’® The reason why this
criteria of the Montevideo Convention seem not to be sufficient in the present state of
this science is that all of its aforementioned and explained criteria might be fulfilled
by a state in question, but nevertheless it is not able to actually work as a state in praxis.

In the following, it will be shown why this can be.

With the current state of the discipline, the last criterion of the Montevideo Convention

"51 is assessed to the fact that this

"(d) capacity to enter into relations with other states
characteristic depends on the bottom line of whether the state in question has the en-
forcement strength in the internal relationship of the territory at all to execute entered
international commitments and furthermore on whether the state in question can enter
and fulfill these international ties without the influence of others and be responsible
for them.>? It is not to be understood as an additional criterion, but coincides to a large
extent with immediacy under international law as an element of state power, according
to which a state, in order to be a subject of international law, must have the external
capacity to act legally independently of other states and in accordance with interna-
tional law.>? In summary, this criterion "(d) capacity to enter into relations with other

n54 ;

states'” in this context, where this could prove to be a valuable criterion, is a result of

"55 and an in-

the this capability presupposing necessities of criterion "(c) government
dependence.® This supports the previously mentioned finding that the criteria of the

Montevideo Convention do not seem sufficient. It is noticeable that there appears to

45 Cf. van Arnauld, in: Vélkerrecht [International Law], § 2 para. 74.

46 Cf. Crawford, in: Brownlie's Principles of Public International Law, p. 118.

47 Ibid., p. 119.

48 Montevideo Convention, Art. 1, p. 3.

4 Cf. Crawford, op. cit., p. 119.

30 Cf. Crawford, ibid. with further references.

3! Montevideo Convention, Art. 1, p. 3.

52 Cf. Crawford, in: The Creation of States in International Law, p. 62.

33 Cf. van Arnauld, op. cit., § 2 paras. 73 and 90 with reference to Montevideo Convention, Art. 1, p. 3
(found in another source).

34 Montevideo Convention, Art. 1, p. 3.

35 Ibid.

36 Cf. Crawford, in: The Creation of States in International Law, p. 62 with further references for a
deeper discussion.



be at least one further and fundamental criterion which has not emerged so far, for

which reason it requires the aforementioned deeper and broader explorations.

"Independence is the central criterion for statehood.">” In principle, there is no effec-
tive state power of its own if it cannot be exercised independently, but only in depend-
ence on another state power.>® "[T]he state must be independent of other state legal
orders, and any interference by such legal orders, or by an international agency, must
be based on a title of international law."*° In general, the assessment of the character-
istic of independence is unproblematic, although under certain circumstances there are
also problematic issues to be discussed.®® On the one hand, due to the numerous inter-
dependencies between the criteria of independence and that of a functioning govern-
ment, the challenges of the one criterion can similarly be those of the other or influence
it.°! On the other hand, independence is also in question if, despite its own and appar-
ently independent executive, judiciary, legislature, administration, judicial order, citi-
zenship rights and international connections as good indications of statehood, a domi-
nant influence on the state in question by another party/state or other parties/states is
conspicuous.®? And, as already stated, in order to be a subject of international law, a
state must have the external capacity to act legally independently of other states and in
accordance with international law, which in a sense refers to the external legal capacity
of the state.®® "But the emphasis is on foreign control overbearing the decision-making
of the entity concerned on a wide range of matters and doing so systematically and on

a continuing basis."%*

For the fulfilment of the characteristic of independence, it is harmless if such control
is exercised in the form of an actual and legally established representation of another
state by means of a title under international law, e.g., on the basis of a protective agree-
ment or a legitimate joint defensive or sanction war, which results in an occupation

and installation of actions to eliminate the causes of the aggressiveness.®

37 Crawford, in: The Creation of States in International Law, p. 62 with further references.
38 Cf. Stein/von Buttlar/Kotzur, in: Vélkerrecht [International Law], § 17 para. 286.

5 Crawford, in: Brownlie's Principles of Public International Law, p. 119.

60 Cf. ibid.

o1 Cf. ibid.

2 Cf. ibid., p. 120.

3 Cf. van Arnauld, in: Vélkerrecht [International Law], § 2 para. 90.

% Crawford, in: Brownlie's Principles of Public International Law, p. 120.

% Cf. ibid.
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In this respect, it is not possible to specifically assess the characteristic of independ-
ence in general, but only with consideration of the legal intention underlying the in-
vestigation and with the inclusion of the factual circumstances of the respective case.5°
A fine line to dependency can be seen with regard to numerous countries, especially
developing countries, which require external help and funds from different organiza-
tions, as they are susceptible to impact and intervention, e.g., from the industrialized
countries.%” This is because the underlying concepts are typically linked to such con-
straints as the utilization of the funds or the developing country's politics on several
fundamental matters, which means that such a developing country can hardly do any-
thing but to meet the requirements if it intends to acquire and hold on to these re-
sources.%® States which fulfill the criterion of independence are able to engage in ways
of collaboration on a voluntary and peer basis, which may be grounded in the estab-
lishment of an international organization or in the development, by agreement or prac-
tice, of other forms for the preservation of collaboration.®® At this point, the circle
closes to the previous summary that the criterion "(d) capacity to enter into relations

with other states"”?

of the Montevideo Convention is a result of the this capability
presupposing necessities of criterion "(c) government"’! and the explained independ-

ence.’?

In modern international law doctrine, there is a tendency to equate sovereignty with
independence.”® Against this background and in the current state of the discipline of
international law, the meaning of sovereignty can in principle be understood as syn-
onymous with the meaning of independence as the fundamental characteristic of a
state.”* It has always been considered a necessary attribute of states, and a lack of it
appears as a deficit of state power that calls into question the state quality of a ruling
entity.”> But, while a state that has agreed to allow some other to administer its external

affairs, or has provided some other with broad extraterritorial rights, cannot be ad-

6 Cf. Crawford, in: Brownlie's Principles of Public International Law, p. 121.

7 Cf. ibid., p. 122.

8 Cf. ibid.

% Cf. ibid., p. 123.

70 Montevideo Convention, Art. 1, p. 3.

7! Ibid.

72 Cf. Crawford, in: The Creation of States in International Law, p. 62 with further references for a
deeper discussion.

73 Cf. Herdegen, in: Vélkerrecht [International Law], § 28 para. 5.

74 Cf. Crawford, in: Brownlie's Principles of Public International Law, p. 124 with further general ref-
erences.

75 Cf. Herdegen, op. cit., § 28 para. 1.
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mitted to fulfill a characteristic of sovereignty and a court might conclude a state in
which a large part of its judicial authorities has been given away step by step has, as a
result, also stopped having an existence of its own.”® However, it can be challenging
to differentiate between the cession of powers and the mere presence of a proxy, in
addition to which there is a powerful supposition towards the forfeiture with respect
to existence as a sovereign state.”” A brief overall definition describes the concept of
sovereignty under international law as the ability of the state to act externally and in-
dependently of other states within the framework of and in accordance with interna-
tional law.”® This is consistent with the finding that sovereignty in the sense of a de-
fining characteristic for a state can be interpreted synonymously with independence

and thus is not a necessary characteristic in itself.

To now briefly summarize and bring together the previous findings and understandings
from the perspective of the discipline of international law, it can be said that a state
has come into existence as soon as it has a sufficiently stable community by means of
a population in a delimited territory under the sovereign leadership of an independent
government.”® Simultaneously these are the characteristics of the legal nature of a state
that distinguish it from other legal subjects or persons and are its legal identity attri-

butes.

But this, on the face of it, is only a situation where the above mentioned characteristics
are present in a form in which they are not challenged by other actors, especially states,
or even where such actors not make claims over individual parts of the above men-
tioned characteristics, such as parts of the territory. Thus, the problem comes up as to
how the situation and especially the legal nature of states in terms of their legal identity
should then be assessed. Because, "[w]henever a state acts in a way which may affect
the rights or interests of other states, the question arises of the significance of their
reaction to the event."8" In the context of international law, in addition to an agreement
between the states involved, unilateral reactions of the affected state can also be pos-

sible with regard to the continuation of such a situation, such as, in the positive case,

76 Cf. Crawford, in: Brownlie's Principles of Public International Law, pp. 124-125.

77 Cf. ibid., p. 125.

78 Cf. Schobener/Knauff, in: Allgemeine Staatslehre [General state doctrine], § 3 para. 62.

7 Own summary of the findings from the previous study with the partial incorporation of the out-
comes and formulations of the literature referred to before since p. 6.

80 Crawford, op. cit., p. 134 with further references to the state practice and other materials as well as
to the literature.
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arecognition, but in the negative case, in particular, also a protest.®! This in turn brings
up the question of the effect that lack of recognition has. It is conceivable, e.g., that
the territory designated by one state would not be accepted by another affected state.
Furthermore, this could then jeopardize the corresponding characteristic and could call

into question its existence and thus its identity as a state in its totality.

"In this context, legal writing has adopted the emphasis and terminology of political
relations, notably in relation to the fundamental issue of recognition of states."? As a
response to this issue, the positivist theory first provided the explanation that the duties
to comply with international law arise from the approval of the other states and when
a new state is established, new juridical duties then emerge for the already present
states, which is why, according to this theory, the approval of the establishment of a
new state or its submission to international law, as far as other states would be affected,
appeared to be necessary.®® To the extent that binding legal norms and acts are avail-
able, there would be no need for relying on pre-state rights, since for legal positivism
only (positive) law set by the authorities responsible for it exists anyway and any other

form of substantiation of law by it is rejected.?*

For the purpose of providing completeness as far as possible within the scope of this
dissertation, the legal-theoretical counterpart to legal positivism should be briefly men-
tioned here. Unlike legal positivism, the doctrine of natural law assumes, notwithstand-
ing various patterns of argumentation, that human beings can be entitled to rights on
the basis of their existence as human beings even independently of a state guarantee,
and such rights must also be respected by the state, which is why they are described as

pre-state and as inevitable and untouchable.

Building on the explanation of legal positivism, among other things, a controversy of
opinions arose. Thus, due to the complex nature of the juridical question of recognition
in relations between states, a dogmatic debate developed with representatives of the

declaratory and the constitutive perspective on the effect of recognition.3¢

81 Cf. Crawford, in: Brownlie's Principles of Public International Law, p. 134.

82 Ibid., p. 135.

8 Cf. Crawford, in: The Creation of States in International Law, p. 13.

88 Cf. Schobener/Knauff, in: Allgemeine Staatslehre [General state doctrine], § 5 para. 113.

8 Cf. ibid.

8 Cf. Crawford, in: Brownlie's Principles of Public International Law, p. 135 with a further reference
to an explanation of the terms with different wordings, but with the same meaning.
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The constitutive perspective of this debate is built on this explanation of positivist
theory, "[...] according to which the political act of recognition is a precondition of
the existence of legal rights: in its extreme form this implies that the very personality

of a state depends on the political decision of other states."’

Contrary to this and pursuant to the representatives of the declaratory perspective, the
juridical effect of the recognition is reduced to the fact that it is merely a declaration
or an admission of an actual legal and factual status, whereby the legal personality that
establishes the state as such in its identity has already been granted on the basis of

these facts.®®

Already the Montevideo Convention of 1933 determined in its Art. 3 that "[t]he politi-

"89 what also

cal existence of the state is independent of recognition by other states
reflects the common practice of states, which thus follow the declaratory perspective
on recognition.”® This also reflects the prevailing view that, with regard to the exist-
ence of a state, recognition is in principle only declaratory and that, as a result, not the
quality of the state as such, but only the maintenance of diplomatic relations, depends
on recognition by the other states.”! The opinion, which was held especially earlier in
international law doctrine, that the (majoritarian) recognition of an entity as a state has
constitutive effect and is thus a necessary requirement for the existence of a state as a
subject of international law, could not prevail against the counter-opinion of the de-

claratory effect of recognition, according to which the existence of a state as a subject

of international law does not depend on recognition by other states.”?

To discuss the reasoning for this only briefly, it should be explained that the constitu-
tive perspective on recognition is unconvincing in its corollary, as it is undisputed that
states cannot eliminate or revoke competence of other states based on international law
through their individual decision, which furthermore causes considerable inconven-
ience for this perspective in its practice.”> The minimum number of states, e.g., that

have to recognize the existence of a state is unclear, as is the question of the validity

87 Crawford, in: Brownlie's Principles of Public International Law, p. 136 with further references espe-
cially to adherents of this perspective, but also to further discussion.

88 Cf. Crawford, op. cit., p. 135 with further references to adherents of this perspective.

8 Montevideo Convention, Art. 3, pp. 3-4.

90 Cf. Crawford, op. cit., p. 136 by referring to the Art. 3 of the Montevideo Convention and with
other further references.

ol Cf. Stein/von Buttlar/Kotzur, in: Vélkerrecht [International Law], § 20 para. 323.

92 Cf. Herdegen, in: Vé6lkerrecht [International Law], § 8 para. 11.

93 Cf. Crawford, op. cit., p. 137.

14



of the recognition that is fundamental to the existence of a state if it is not based on
(all) facts known or applied, or whether non-recognition at the hands of a state author-
izes it to consider the state in question as a non-state in the sense of international law,
perhaps through interference in the domestic matters or annexation of the territory of
the state in question.”* What speaks decisively in favor of the prevailing view is that
there is no obligation under international law to recognize states or, conversely, no
entitlement of a newly emerged state to recognition; rather, recognition can be omitted
without further ado for political reasons, i.e., even if the characteristics of a state are
undoubtedly present.”> Nevertheless, it should be noted that the quality of a state can-
not be completely separated from political conflicts in this way, because although ob-
jective criteria may be used to determine whether a state is in existence, states may
have different views on whether the necessary characteristics of a state are present.”®
Here, the recognition practice acquires indirect legal significance as an indication of
the international community's view of the quality of the state as such, and hence col-
lective recognition speaks for, and collective non-recognition against, the quality of

the state.”’

In addition, for the sake of completeness, it is worth mentioning that with regard to the
term recognition, a distinction must be made between the recognition of states and the
recognition of governments,”® even if this has no influence on the result just reached.
Because the recognition of governments does not refer directly to the quality as a sub-
ject of international law, but to the entitlement to representation in international rela-
tions.?” That also means that the recognition of governments is more or less irrelevant
to the existence and identity of a state. Generally, however, the recognition of a gov-

ernment goes hand in hand with the recognition of a state.'?

Regardless of the prevailing view in favor of the declaratory theory!®! against the con-
stitutive theory and considering recognition as an expression of common processes of
acceptance and toleration between states, formally diplomatic recognition continues to

be an instrument employed and treated as in some way ultimate in conflict cases with

%4 Cf. Crawford, in: Brownlie's Principles of Public International Law, p. 137.

%5 Cf. Stein/von Buttlar/Kotzur, in: Volkerrecht [International Law], § 20 para. 323.

% Cf. van Arnauld, in: Vlkerrecht [International Law], § 2 para. 98.

97 Cf. ibid.

98 Cf. Stein/von Buttlar/Kotzur, op. cit., § 20 para. 330; van Arnauld, op. cit., § 2 para. 100.
9 Cf. Stein/von Buttlar/Kotzur, op. cit., § 20 para. 330.

100 Cf. van Arnauld, op. cit., § 2 para. 100; Stein/von Buttlar/Kotzur, op. cit., § 20 para. 330.
101 Cf. Crawford, in: The Creation of States in International Law, p. 25.
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new states and sometimes new regimes, even though recognition granted by a sole
state or even a majority of states is unable to establish or regulate the status of the
recognized state in question for those states that do not recognize it, at least according
to the usual standards.!%? Thus, from the perspective of legal theory, it can be observed
that while positivist scholarship in international law initially led to a focus on the issue
of recognition in questions of statechood, modern scholarship and praxis has shifted the

focus back to aspects of statehood and status regardless from recognition.'?

Therefore, it can be concluded that the intermediate result reached earlier, that it can
be said that a state has come into existence as soon as it has a sufficiently stable com-
munity by means of a population in a delimited territory under the sovereign leadership
of an independent government,'%* and that simultaneously these are the characteristics
of the legal nature of a state that distinguish it from other legal subjects or persons and
are its legal identity attributes, is also the final result. Supplementary to this, it should
be pointed out that "[i]t is a characteristic of these criteria [...] that they are based on
the principle of effectiveness among territorial units."!% From the principle of effec-
tiveness and the interest in peace and stability also follows the principle of continuity,
according to which even if one of the characteristics of statehood is eliminated for a
certain period of time, it must be assumed that the state continues to exist.'% And,
because "[...] the independence of an existing State is protected by international law
rules against unlawful invasion and annexation, [...] the State may, even for a consid-

erable time, continue to exist as a legal entity despite lack of effectiveness."!?”

2. Sovereignty and Jurisdiction as a Consequence of Statehood

Up to now, it has been established what constitutes a state and what components such
a state typically has. "State territory and its appurtenances (airspace and territorial sea),
together with the government and population within its boundaries, constitute the

physical and social base for the state."'%® This is in line with the previously gained

102 Cf. Crawford, in: Brownlie's Principles of Public International Law, p. 155.

103 Cf. Crawford, in: The Creation of States in International Law, p. 37.

104 Own summary of the findings from the previous study with the partial incorporation of the out-
comes and formulations of the literature referred to before between pp. 6-12.

105 Crawford, in: The Creation of States in International Law, p. 46 with further references regarding
effectiveness and the traditional criteria of statehood.

106 Cf. van Arnauld, in: Vélkerrecht [International Law], § 2 para. 73.

107 Crawford, in: The Creation of States in International Law, p. 63.

108 Crawford, in: Brownlie's Principles of Public International Law, p. 192.
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knowledge on the characteristics of the legal nature of a state that distinguish it from
other legal subjects or persons and are its legal identity attributes. The question now
arises what consequences, rights and obligations then correspond to the status of a
state, especially against the background of the study of "Extraterritorial Impacts of the
Supply Chain Due Diligence Act of Germany (Lieferkettensorgfaltspflichtengesetz —
LkSG)", within which the phenomenon of extraterritoriality is to be explained as a
basis. Therefore, only those will be discussed in more detail in the context of this dis-
sertation that offer direct added value for this study — knowing full well that there are
also other and further consequences, rights and obligations of states, for which the
"Declaration on Principles of International Law concerning Friendly Relations and Co-
operation among States in accordance with the Charter of the United Nations"!?” in
particular is fundamental.''? In order to be able to recognize or evaluate the supposed
phenomenon of extraterritoriality as such, it seems necessary to crystallize a "normal

case" as standard alongside this supposed phenomenon.

As a foundation for this normal case, the previously elaborated characteristics of a
state were analyzed. Because "[t]he legal competence of states and the rules for their
protection depend on and assume the existence of this stable, physically identified (and

normally legally delimited) base"!!!

. The territorial supremacy and personal su-
premacy of states are direct manifestations of their sovereignty, the prohibition of
intervention serves to protect sovereignty by prohibiting other states from interfering
in internal affairs, and immunity excludes in principle the subjection of a state, its

112 In

organs, and those who act on its behalf to foreign sovereignty or jurisdiction.
relation to their respective territories, states' competence is regularly explained with
the expressions sovereignty and jurisdiction, whereby the standard set of rights of the
state, typically the instance of legal competence, is generally known as sovereignty,
whereas special rights as well as aggregations of rights that are relatively below the
norm are described as jurisdiction.!!* "In brief, 'sovereignty' is shorthand for legal per-

sonality of a certain kind, that of statehood; 'jurisdiction' refers to particular aspects,

109 A/RES/2625(XXV).

110 Cf. van Arnauld, in: Vdlkerrecht [International Law], § 4 para. 306 and there with further refer-
ences and see for details on rights and obligations of states, e.g., van Arnauld, in: Volkerrecht [Inter-
national Law], § 4 para. 304 et seq.; Stein/von Buttlar/Kotzur, in: Vélkerrecht [International Law],
Section 4 para. 505 et seq.

"1 Crawford, in: Brownlie's Principles of Public International Law, p. 192.

112 Cf. Stein/von Buttlar/Kotzur, op. cit., § 30 para. 510.

113 Cf. Crawford, op. cit., p. 192.
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especially rights (or claims), liberties, and powers."!'!* Sovereignty includes the right
to bind itself under international law, whereby the state waives the exercise of certain

sovereign rights, but not sovereignty as such.!'!3

Through international law, processes relating to the sovereignty of states are cast in
the form of law, expressed and regulated in terms of which (exclusively) they are un-
derstood to be sovereign, are equal to each other in this point and within the framework
of which this status is determined by law in dealings with other states.!!® These char-
acteristics lead to the following conclusions in this context:!!”

"[...] (1) ajurisdiction, prima facie exclusive, over a territory and the permanent popula-

tion living there;

(2) a duty of non-intervention in the area of exclusive jurisdiction of other states; and

(3) the ultimate dependence on consent of obligations arising whether from customary

law or from treaties."!!8
To the extent that state independence is subject to limitations, the principle of the sov-
ereign equality of states moves to the center of international relations, which combines
the sovereignty of the state with the requirement of the equality of states and thus forms
one of the fundamental principles of the international legal order.!'"” The sovereign
state exercises its sovereignty independently of the other states, but in doing so it must
bear in mind that the other states rule in the same way over their sphere of jurisdiction,
and in this respect the requirement of sovereign equality automatically leads to the

limitation of the sovereignty of the individual state without calling it into question.!?°

Simply summarized, this means that the "normal case" is that a sovereign state
generally has exclusively, and without interference from another state, jurisdiction

over issues that occur within the scope of its territory and the persons therein.

A considerable part of the provisions of the international law has the function of
regulating the parallel presence of sovereign states and situations of dispute between

them.!?! It reflects the need of states to regulate their international relations in a binding

114 Crawford, in: Brownlie's Principles of Public International Law, p. 192.

115 Cf. van Arnauld, in: Vélkerrecht [International Law], § 4 para. 320.

116 Cf. Crawford, op. cit., p. 431.

17 Cf. ibid.

118 Tbid.

119 Cf. Stein/von Buttlar/Kotzur, in: Vélkerrecht [International Law], § 30 para. 522.
120 Cf. ibid.

121 Cf. Crawford, op. cit., p. 432.
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manner.'?? Sovereignty as a legal expression is employed diversely to characterize the
legal competence of states generically, by designating a specific role to, or by justify-
ing a specified practice of it.!?*> Both jurisdiction and legislative competence above the
domestic territory can be defined in terms of this expression or the concomitant rights
which derive from the claim to a territory itself or from the specific rights in the exe-
cution of that claim to a territory.!?* Abstractly and globally, the term refers to author-
ities and benefits under customary law independently of the specific acceptance of any
other state.'?> However, the contemporary understanding of sovereignty in interna-
tional law is relative in the sense that it means that a state is not dependent on the will
of other states (also) in its external relations, both legally and in fact, as already men-
tioned before, but that it must in any case respect international law, to which it is di-
rectly bound.!?® Crawford states that "[jurisdiction is an aspect of sovereignty: it refers
to a state's competence under international law to regulate the conduct of natural and

juridical persons."!?

But it is not always clear which state has this competence in a given case. This is
because, particularly in the economic environment, the impacts of specific acts can in
the present time have a worldwide influence and thus, under certain circumstances,
create bases that could give rise to the legal jurisdiction of several states and make
them compete for this jurisdiction, which is the outcome of the traditional concepts of
international law.!?® In the following, these traditional concepts concerning jurisdic-

tion in international law are explained as a basis for further considerations.

With regard to the topic of this dissertation, the following intermediate conclusion can
be drawn at this point: The Federal Republic of Germany is indisputably a state and
thus has the competence to enact a law like the LkSG, which applies on its state terri-
tory and to its state people. However, the LkSG is also intended to regulate situations
outside Germany. The question now arises as to whether this is at all possible, permis-
sible and, in conjunction with this, whether it does not interfere with the sovereignty

of other states. Answers to these questions will be given in the following chapter.

122 Cf. van Arnauld, in: Vélkerrecht [International Law], § 1 para. 2.

123 Cf. Crawford, in: Brownlie's Principles of Public International Law, p. 432.

124 Cf. ibid.

125 Cf. ibid., p. 433.

126 Cf. Schobener/Knauff, in: Allgemeine Staatslehre [General state doctrine], § 3 para. 62.
127 Crawford, op. cit., p. 440.

128 Cf. Ryngaert, in: Jurisdiction in International Law, p. 27.
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III. Extraterritoriality and the Rules of Jurisdiction in the

Case of Several Potentially Eligible States

At first glance, there is surprisingly little change in the discourse on international law
in this regard, and the conceptual framework and terminology that are mostly used
today are on very familiar ground.'? Every relevant text cites the traditional jurisdic-
tional categories that see the territoriality principle as the starting point, with the well-
known exceptions in the active and passive personality principle, the protection prin-
ciple, and the (narrowly defined) universality principle.'3° The effects doctrine alone,
based on competition law, between the territoriality and protection principles, emerged
relatively recently after the second World War.!3! In the meantime, Ryngaert's work
"Jurisdiction in International Law" has gained a reputation as the standard reference
work for this topic and in this context, which also reflects this continuity.!3? For this
reason, the following will refer primarily to Ryngaert's work "Jurisdiction in Interna-

tional Law"133,

1. Basic Concepts of International Law

It follows from Chapter II that the legislative power of a sovereign state covers, in
principle, persons, moveable and immoveable property, as well as all facts that are
located on its territory or take place there.!** The enactment of sovereign acts by states
with effect vis-a-vis foreign countries is impermissible, which does not exclude indi-
rect effects, the limit being drawn by the prohibition of intervention.!3> According to
general opinion and in accordance with the practice of states, the territorial scope of

national law is limited to the territory in which a state exercises sovereign jurisdiction,

129 Cf. Krisch, in: Entgrenzte Jurisdiktion: Die extraterritoriale Durchsetzung von Unterneh-
mensverantwortung [Debordered Jurisdiction: The Extraterritorial Enforcement of Corporate Respon-
sibility], p. 15.

130 Cf. ibid.

131 Cf. ibid. with further references in regards of the effects doctrine.

132 Cf. ibid. with reference to Ryngaert, in: Jurisdiction in International Law and with further refer-
ences where this continuity is also reflected; cf. Henn/Jahn, in: Rechtsgutachten LieferkettenG [Legal
Opinion Supply Chain Act], p. 30, footnote 132, referring to Krisch, op. cit., p. 15 and the references
there.

133 Ryngaert, op. cit.

134 Cf. Stein/von Buttlar/Kotzur, in: Vélkerrecht [International Law], § 35 para. 601.

135 Cf. van Arnauld, in: Vélkerrecht [International Law], § 4 para. 349.
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but international law does not prohibit the establishment of national rules also for for-
eign matters and the extension of the material scope of application, which means that
the scope of the state's own legislative power is not exclusive from the outset, but
potentially competes with the legislative power of other states.!*® International law
coordinates the national legal systems and allocates regulatory competences.'3” While
the territorial scope of national legislation is identical with the sovereignty over one's
own territory, it is a question of the possibility of a material scope of application that

goes beyond this, in other words, the extraterritorial effect of a national legal norm.!3#

One concept grants states the right to assume jurisdiction in their sole discretion, with
the exception of a specific provision that forbids this and the other forbids states from
assuming jurisdiction in their sole discretion, with the exception of a specific provision

that entitles to do so.'3?

In 1927, the first concept has been applied by the PCIJ, while the second concept is an
expression of customary international law and thus represents the prevailing opinion
of the doctrine and a major part of the states.'*’ Since it has not been conclusively
clarified what concept will prevail, it can be observed that those states that consider
themselves jurisdictional competent will often refer to the first concept and those states
that want to defend themselves against such claims of competence by other states will
usually refer to the second concept, thus transferring the evidentiary responsibility to
the respective other side in each case.!*! Practically, a mixed form predominantly char-
acterized by the second concept of limitation has gained prevalence, which obliges the
state claiming its legal jurisdictional competence to substantiate its claim with a rule
of authorization under international law.'#* In the absence of such an authorization, the
extension of the state's regulatory power may constitute an interference in the sover-
eign territory of another state in violation of international law.!** Commonly, a state is
presumed to be competent to assert jurisdiction provided that it is able to claim a le-

gitimate interest grounded in personal or territorial links to the issue to be settled.!**

136 Cf. Stein/von Buttlar/Kotzur, in: Vélkerrecht [International Law], § 35 para. 602.
137 Cf. van Arnauld, in: Vélkerrecht [International Law], § 4 para. 353.

138 Cf. Stein/von Buttlar/Kotzur, op. cit., § 35 para. 601.

139 Cf. Ryngaert, in: Jurisdiction in International Law, p. 29.

140 Cf. ibid.

141 Cf. ibid.

142 Cf. ibid.

143 Cf. Stein/von Buttlar/Kotzur, op. cit., § 35 para. 608.

144 Cf. Ryngaert, op. cit., p. 30.
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However, this solution is also faced with challenges and does not solve every question
of legal jurisdiction between states. "The indeterminacy of 'connections' and 'interests'
has made States' room for action actually very broad, and has led to an internationally
sanctioned system of possibly harmful concurring jurisdiction."!3 In order to under-
stand this, together with the solutions and challenges, the individual concepts and their

expressions are presented hereafter.

The starting point for such considerations was "THE CASE OF THE S.S. 'LOTUS"
(hereafter only "Lotus Case"'%%) decided by the PCIJ in 1927, which was already men-

tioned before.'#’

In the Lotus Case, the PCIJ was engaged specifically on a jurisdic-
tional issue, and in that case the PCIJ presented an exposition that remains a standard

source for clarifying jurisdiction between states in the context of international law.!43

Although, as briefly indicated earlier, the first concept to clarify such issues arising
from the Lotus Case does not correspond to the current prevailing opinion, the remarks
are still not only much respected but also topical, as neither the PCIJ nor the ICJ has
ever touched particularly on the question of extraterritorial jurisdiction in the mean-
time again.'* Albeit it hardly had the potential to be deemed prestigious for jurisdic-
tional conflicts, the Lotus Case nevertheless emerged as the most important benchmark
for these situations in all fields of law, which is why it seems beneficial to examine the

PCIJ's jurisprudence in more depth.'*’

This particular incident relates to a crash at open ocean involving a ship from France
and another one from Turkey, the latter subsequently sinking, with its personnel being
killed.!! After the ship from France entered a harbor on Turkish territory to be fixed,

its guard members were brought on trial there with the result of a sentence.!>?

A first milestone was that "[...] the PCIJ made the important distinction between en-

forcement and prescriptive jurisdiction."!*® Thus, in the court's view, states may not

145 Ryngaert, in: Jurisdiction in International Law, p. 30.

146 In the same way also ibid., e.g., p. 30.

147 For the case see PCIJ, Series A.—No. 10, 3 et seq.

148 Cf. Ryngaert, op. cit., p. 30.

149 Cf. ibid.

150 CF. ibid., p. 31.

151 Cf. Crawford, in: Brownlie's Principles of Public International Law, p. 441.
132 Cf. ibid.

153 Ryngaert, op. cit., p. 31.
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execute the content of its statutes on the territory of another state without permis-
sion.'* Literally, the PCIJ stated in this regard that "[...] the first and foremost re-
striction imposed by international law upon a State is that—failing the existence of a
permissive rule to the contrary—it may not exercise its power in any form in the terri-
tory of another State."!*> Furthermore, that "[i]n this sense jurisdiction is certainly ter-

ritorial ; [sic!] it cannot be exercised by a State outside its territory except by virtue

of a permissive rule derived from international custom or from a convention."!>

On the contrary, international law does not restrict the legal competence and jurisdic-
tion of a state to impose its regulations on individuals and incidents beyond that state's
territory in the lack of a specific prohibition to do so0.'*” The PCIJ elaborated on that

verbatim as follows:

"It does not, however, follow that international law prohibits a State from exercising
jurisdiction in its own territory, in respect of any case which relates to acts which
have taken place abroad, and in which it cannot rely on some permissive rule of in-
ternational law."!38 "Such a view would only be tenable if international law contained
a general prohibition to States to extend the application of their laws and the jurisdic-
tion of their courts to persons, property and acts outside their territory, and if, as an
exception to this general prohibition, it allowed States to do so in certain specific
cases."! "But this is certainly not the case under international law as it stands at
present."!®® "Far from laying down a general prohibition to the effect that States may
not extend the application of their laws and the jurisdiction of their courts to persons,
property and acts outside their territory, it leaves them in this respect a wide measure
of discretion which is only limited in certain cases by prohibitive rules; as regards
other cases, every State remains free to adopt the principles which it regards as best

and most suitable."!¢!

In summary, this means that a state may not utilize compulsory force to ensure its
regulations are enforced beyond its borders, as the opposite would violate the untouch-

able rule of the equal sovereignty of states.'®> However, the Lotus Case leads to the
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conclusion that, according to those prohibitions of extraterritorial enforcing compe-
tence, states may, without a prohibition otherwise, impose regulations on individuals,
objects and activities beyond the borders of the state's area, insofar as it is enforcing
these regulations only within its territory.!6* "Territorial sovereignty would relate to

enforcement jurisdiction, but not to prescriptive jurisdiction."!64

At first sight, this distinction might seem illogical in consequence, since countries is-
suing regulations for behaviour beyond their borders usually seek to ensure that these
regulations are complied with, if necessary, on pain by penalties.!> But both ap-
proaches come to the same result in most cases.!*® Such countries could employ cir-
cumstantial territory-based methods for achieving the intended behaviour, because in
case somebody beyond the borders of the state fails to meet with the extraterritorial
regulation imposed, that person can face legal action within the imposing state's bor-
ders.'” In the event of non-payment of the penalty, properties within the country may
be frozen or also the access into the country or registration at a public authority could
be prohibited, thereby the territorial executory competence can force someone into
meeting the extraterritorial imposed regulations.!®® However, if one has no property
on issuing country's land and has no relations to it, then this methods and the regula-

tions designed in this way usually turns out to be useless as well.!®

"In claiming jurisdictional freedom for States, Lotus reaffirmed the voluntary nature
of international law."'”® For in its elaboration on the essence with regard to this, the

PCIJ pointed out the following:!"!

"The rules of law binding upon States therefore emanate from their own free will as
expressed in conventions or by usages generally accepted as expressing principles of
law and established in order to regulate the relations between these co-existing inde-
pendent communities or with a view to the achievement of common aims."!”? "Re-

strictions upon the independence of States cannot therefore be presumed."!"
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Thus, the judges took no notice, albeit minimal, of the sovereignty as well as the inde-
pendence from a foreign country, which could be infringed due to the extraterritorial

jurisdiction self-imposed by the issuing country.!7*

This first concept from the Lotus Case is countered by a meanwhile evolving set of
rules of jurisdiction from common inter-state praxis and judgments, the fundamental
basis of which attacks its concept of unconstrained juridical competence with a virtu-
ally free hand and wide latitude of countries in these matters by generally disallowing
the expansion of such a country's competence outside the territorial boundaries of it.!”
Thus, the second concept is based on this mutually shared practice between the states.
"They arguably constitute customary international law."!’® Customary international
law is predominantly universal, which means that its rules apply to all subjects of in-
ternational law worldwide.!”” In this lies the so-called "territoriality principle"!’® at the
center, which has to be applied in general.!” "It is a reflection of the essential territo-
riality of sovereignty."'®" Hence, the decision out of the Lotus Case got heavily depre-
cated by the representatives of this second concept.'®! "Nevertheless, States continue
to rely on it, as it is the only judgment of an international court directly relating to the

problem of jurisdiction."!#?

Moreover, it can be observed in some claims of juridical competence made under the
principles of the second concept that they are in fact based on the first concept of the
general freedom of extraterritorial competence that emerges from the Lotus Case.!®?
Declarations of juridical competence by countries on economic grounds frequently
base solely titularly from the above mentioned territoriality principle, but in praxis
those countries that do not accept this declaration have the obligation to prove that the

domestic impact of a behaviour that limited commercial transactions is not enough to
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legitimize the juridical competence of the declaring country.!8* Consequently, the con-
cept on which a state's declaration is based and used to argue that it should have juridi-
cal competence is not always obvious, which is also why the "defense argumentation"
to be used by the disagreeing states is not necessarily a simple and quickly developed
one. In this context, "[i]t is interesting to point out here that both the expansive view
[...] (based on prohibitive rules) and the restrictive view of the permissive rules ap-
proach are both underpinned by the principle of sovereignty."!®> The reason for this is
evident from the explanation and understanding of the first concept. To understand
why this is also the case with the second concept, an explanation of how this works

follows.

Each of the allowing policies of the latter concept has in common a presupposition of
a connection within the issue to be decided and the claiming country.!3¢ Conversely,
this means that insofar as a country has neither connection nor interest regarding the
issue to be decided, it cannot practice juridical competence, also without another coun-
try disputing this alleged claim.!8” This also means that whether a law of a state may
apply to foreign situations is determined by whether there is a connecting factor
recognized under international law.!®® "However, even if a link or interest could be
discerned, and a State could rely on an accepted permissive principle, the legality of
the exercise of jurisdiction under international law might depend on the harm that such

exercise causes to other sovereigns."!'®

But the challenge here at this point is that this is subjective, because one state might
perceive itself to be violated by a different state's claim of juridical competence,
whereas a third state could consider itself to be unviolated through this.'*° "In practice,
the harm caused by an assertion of extraterritorial jurisdiction is a measure of the
foreign protest leveled at the assertion."'”! This could lead the country claiming

juridical competence considering the detrimental impact for others as well as perhaps
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refraining from claiming juridical competence presently or moreover regarding com-
ing scenarios.'”? Normally, such complaints arise at such an early stage, when a coun-
try enacts its extraterritorial juridical competence into law, and not when it is carried
out in individual cases.'”? Nevertheless, complaints sometimes fail to be successful
because the country claiming juridical competence would only refrain from exercising
it if the complaining country can build up resistance to the extent that it can inflict at
least equivalent damage upon the "offensive" country.'** The result of the previously
mentioned fact is that "[d]eference will obviously depend on the foreign State's politi-
cal and economic power."!”> With a change of perspective, the reverse conclusion can
be drawn from what has been said so far, that "[t]he efficiency of assertions of extra-
territorial jurisdiction is a function of relative power."!°® Currently, there is a trend that
powerful states in particular use peripheral links to their territory in order to enforce
their own ideas of order extraterritorially.!®” Strong countries are capable of inflicting
its laws over those countries with a smaller standing, whereas the latter hardly ever are
capable of inflicting its laws over stronger countries with more standing.'*® "While this
may be construed as a general norm of international realist thought, the question arises

whether it is [...] a rule of customary international law."!*

Countries asserting their juridical competence do not yield to the complaints of other
countries as a result of being forced to do so through an extrinsic juridical rule.??° This
problem is intensified by the fact that there is no compulsory jurisdiction in interna-
tional law, which means that no state is forced to face an international court without
its will.2®! Rather, such countries yield to protests specifically in fear of immediate
diplomatic or financial damage due to vengeance, and therefore lack a practical op-
tion.2?2 Moreover, "[i]f deference to foreign governmental protests were considered to
be a norm of international law, one may conflate an external legal norm with an inter-

nal realist norm."?%} Limitation to practicing juridical competence extraterritorially is
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thus not inevitably regulated through legislation, instead it arises quite naturally from
the complex functioning within equilibrium of forces and authorities.?* Of course, as
a result, creating one statutory scope for the limitation of juridical competence be-

comes more difficult.2%

All in all, this renders the existence or non-existence of complaints from abroad inap-
propriate to be that decisive indicator for determining the legitimacy of juridical com-
petence claims, since the intensity of this evidence is related to and dependent on the
respective authority conditions of the contending states.?%¢ In order to avoid undesir-
able jurisdictional conflicts with their political and economic risks, duties of considera-
tion for extraterritorial regulations have been developed in case law and literature.2’
"Attempts have therefore been made at rendering the factors to be used in restraining
jurisdiction more objective, with foreign protest being just one factor to be taken into
account."?%® Indeed, these kinds of trials might struggle to gain acceptance within this
actual sphere of intrastate affairs, in which different background menaces as well as
pledges made by countries tend to govern an individual country's intended extent for

its legislation.*

Thus, the design and applicability of these connecting factors is inconsistent and, in
the absence of clear delimitation criteria, several principles have emerged, some of
which are universally accepted, but some of which are problematic, either because they
are not universally accepted or inconsistently applied, or because they overlap with
another delimitation principle and thereby may lead to competing jurisdictional claims
by different states.?!? In fact, despite countries and its judiciary shall apply their juridi-
cal competence appropriate, considering various such impartial, albeit formable, indi-
cators, there is a risk of force-grounded juridical competence camouflaging itself as

appropriate juridical competence.?!!

Nevertheless, these criteria have crystallized and therefore, in the following, these fur-

ther criteria will be illustrated which should help in assessing the legality of juridical
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claims of competence and their appropriateness — such as the LkSG. The following
chapter will thus help to find an answer to the research question if the LkSG is designed

in a legal manner from the viewpoint of international law.
2. International Law Principles for Accepted Extraterritoriality

In order to be able to answer the question of the admissibility of extraterritorial juris-
diction, it is necessary to differentiate between the above-mentioned types of exercise
of sovereignty, since international law provides different limits with regard to their
admissibility.?'? In the following, a distinction is made between "jurisdiction to pre-

scribe"?!? regulations and "jurisdiction to enforce"?!'4

regulations as forms of sovereign
action within the framework of extraterritorial jurisdiction,?!> whereby the "jurisdic-
tion to adjucate"?'®, the sovereign power for the legal review of regulations, is excluded
here, since this, linked to the aforementioned authorities, can only take place lawfully

if the state is at least entitled to the authority to stipulate regulations.?!”

The enforcement sovereignty of a state usually comprises physical acts of sovereignty,
such as the actual enforcement of laws.?'® Exclusive territoriality guarantees that only
the state that has territorial sovereignty over the territory concerned is entitled to exer-
cise sovereignty in that territory.?!° If, therefore, a State performs an act of enforcement
in a territory subject to the territorial sovereignty of another State, it violates the terri-
torial sovereignty of the latter, since exclusive territoriality excludes the power to per-

form acts of sovereignty by a foreign sovereign on its own territory.??? Accordingly,
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the performance of an act of enforcement ("jurisdiction to enforce"??!) on foreign ter-
ritory constitutes a violation of the territorial integrity of the foreign state and is illegal

under international law without the consent of the state concerned.??2

The enactment of legal acts with foreign effect or foreign connection is to be distin-
guished from the performance of acts of sovereignty on foreign territory.?? Just as in
the case of physical acts of sovereignty, the territorial scope of laws is also limited to
the territory of the state that issued the legal norm.?** However, the material scope of
application of a norm can go beyond the territorial scope.??’ In this case, the legal norm
may stipulate conduct outside the territory or be linked to facts outside the territory, or
both.?2® And if a law may apply to foreign facts is determined by the existence of a

connecting factor recognized under international law.??”

"The law of jurisdiction may be guided by a number of international law principles."?2

As already discovered, the foundational rules of juridical competence require that the
claiming country has an authentic conjunction to the matter it intends to regulate.??’
Thus, only under certain conditions may a state subject to its law individual conduct
that takes place entirely outside its national territory.?*® However, when every rival
juridical competence statement can rely to an authentic conjunction, there follows a
problem as to the necessity of the most authentic conjunction.?’! "A dominant line of

argument in the doctrine has it that States should balance their contacts with a relevant

situation and their interests in regulating it with other States' contacts and interests."?*?

Nevertheless, the aforementioned observation remains that, in case of doubt and dis-
cussion, the state with the greater powers will probably prevail, irrespective of the

objective weight of its arguments and points of connection, when the interests are
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weighed up.?*® This drawn in front of the bracket, "the basic international law princi-

1234

ples of jurisdiction"*** are now presented.

One of it is the following:?3® "The territoriality principle is the most basic principle of
jurisdiction in international law."?3¢ According to this, the juridical competence of a
state applies to incidents occurring inside its sovereign borders.?*” In its basic form, it
is unproblematic because it is in accordance with the exclusive, territorial character of
state sovereignty, and in this context the state's connection of the legal norm is estab-

lished by the location of a thing or the residence of a person within the country.?3

In order to gain an understanding of the development, it is first of all examined where

the origins of this highlighted principle lie and how and by whom it emerged.

a. Historical Classification and Origins

"Historically, however, personality rather than territoriality was the basic principle of
jurisdictional order."?*® This raises the question of what was the reason for this that
time. "In the ancient world, composed of communities rather than territories, alle-
giances based on religion, race, or nationality prevailed over those based on territori-
ality."?** The independence from certain areas, in contrast to the independence from
certain groups or tribes, and the corresponding norms of juridical competence, showed
largely non-existent back then.?*! Sovereignty was not understood as the authority over

a certain area, but as the authority over a certain group.#?

This in turn opens up the
question of what the consequences of this way of thinking in those days had been. It
was not possible for non-tribal people to be treated under the same legislation as tribal
people, so they were treated either under their own law or under a specific legisla-

tion.?* Simultaneously, "[i]t is in these relations and under these conditions that we
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find the earliest traces of extraterritoriality."?** That leaves the question of the turning
point and when and why it emerged. In this regard Ryngaert explored the following:
"[...] [F]rom the seventeenth century on, a century that witnessed the rise of the mo-
dern and fully sovereign nation-state in the aftermath of the Westphalian Peace

(1648), [...] the pre-eminence of the principle of territoriality in public international

law became gradually entrenched in Europe."?*

Once again, therefore, the question arises as to what the consequences of this more
recent way of thinking were and what characterized this turning point. "The im-
portance of origin, nationality, or religion declined, and the theory that a person who
moved to another territory did not carry his personal laws with him, but became subject

to the laws of that territory, gained ascendancy."**6

It remains to be clarified whether this constituted a complete turning point in this way
of thinking. Because, "[a]s could be gleaned from German and French practice, the
rise of territoriality in modern Europe did not prevent European States from continuing
to exercise personality-based jurisdiction."?*” Thus, it can be stated that characteristics
of the earlier way of thinking still seem to have been recognizable later. Following on
from this is the question of how this was then carried out in practice. "They not only
did so by hauling their own nationals before their territorial courts, but also by setting
up extraterritorial [emphasis in original] courts in foreign nations, notably in non-
European States."?*® But why was this done and how was it technically realized? Ryn-
gaert summarizes the answer as follows: "European States often concluded treaties
with non-Christian States to subject their own nationals exclusively to special consular
jurisdiction, because they feared the barbarous character of territorial jurisdiction by
non-Christian, often Muslim, States."?*” Nevertheless, one wonders why the latter
mentioned group of countries accepted to do so — or the other way around, how the
former mentioned group of countries persuaded the latter mentioned group of countries
to follow suit. "[...] Western States employed unequal treaties to cajole non-Christian

States into granting jurisdictional favors to the former States' nationals."?>° At the end
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the question remains, however, whether this practice does not represent a shift away
from the path of thinking taken after the turning point described above or even a re-

lapse into the old pattern of thinking. In this regard, Ryngaert states the following:

"Bearing in mind that the principles of international law only applied between Chris-
tian States and did not govern their relations with other States at the time, the per-
ceived exception to the territoriality principle that consular jurisdiction embodied

should be put in perspective."?*!

It can thus be stated that the younger way of thinking seems to have prevailed on bal-
ance and that there seems to have been no relapse into the old pattern of thinking.
"Territoriality is an important principle of jurisdictional order in continental
Europe."?>? According to the traditional view of juridical competence there, a country's
enforcement capacity under supranational rules was limited to its borders, so that stat-
utes affected not more than its own statutes and country's area.>® "Yet a number of
criminal and political goals carved out numerous exceptions to the territoriality prin-
ciple."?>* The question arises as to the reasons why the traditional view was partly
deviated from. As Ryngaert states, "[f]or one thing, substantive justice and the desire
to prevent impunity, a desire which reaches centuries back but was later fed by idealist
German and Dutch thought, are goals of European criminal law which sit uneasily with
procedural constraints."?> Furthermore, those countries adulated themselves by
claiming that their own legislation was better than all others to be had.?>® Ryngaert
summarizes, "[i]n continental Europe, bringing the truth to light, bringing perpetrators
to account, and defending national interests were considered to be more important than

upholding the due process rights of the defendant."*%’

Now, however, the question still arises as to whether this was and is the thought of

everywhere and globally, or whether there were and are also other views in this con-
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text. "[...] [F]or instance [...] today's common law lawyers have difficulties in under-
standing the [...] continental-European countries."?>® These put a lot of faith in the

traditional view and the following describes the reasons for that shortly.?>°

"In England, territoriality occupies a very central position in the law of jurisdiction."?%°

The rationale here lies in history and not where it lies in the European mainland, as

shown earlier.?®! Ryngaert explains it as follows:

"Modern English adherence to the territorial principle, enunciated by a number of

262

late nineteenth century court decisions,®? harks back to medieval times, when crimi-

nal juries were summoned from the /ocus delicti [emphasis in original] (the jurymen
originally being the eye and ear witnesses, with no formal witnesses being allowed
at trial) and evidence was easiest to gather at the place where the crime occurred ('all

crime is local')."?¢3

In contrast to European mainland countries, it was thus very difficult to establish ex-
traterritorial offences, as those were in danger that they would not be brought to
court.?%4 "Only in the courts of the Admiral (which dealt with maritime law) did extra-
territorial jurisdiction gain a foothold, notably in cases of piracy (the archetypical of-
fense giving rise to universal jurisdiction), because these courts' procedure was civil
law-based."?% At the bottom-line, this seems as allowance for a contrast to the previ-
ously mentioned approach. "As they could rely on testimony, they were not restrained

by common law evidentiary rules."*%

The aforementioned provides an explanation for the differences in handling in this
context, which at the same time raises the question of further explanatory approaches.
"While the strict jurisdictional view may [...] be explained by the doctrine of venue,
which requires an offense to be tried by jury in the county where the offense occurred,
it may also be explained by reference to the concept of crime in common law."?*” But
in the required brevity, what is the difference between these two approaches in this

context? "Whilst civil law may emphasize a crime as an offense against the victim or
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against a natural order of justice [...], common law considers a crime to be an offense
against the society in which it occurs or an affront to 'the King's (or Queen's)
peace.”?%8"26 Therefore, when a crime has no affect to country's system, the crime has

no admission to be decided from the courts of England.?”°

Nevertheless, "[t]he primacy of the territorial principle in England does not imply that
Parliament cannot extend the territorial ambit of the law."?”! This brings up two ques-
tions, one of which is under what circumstances extension is possible. "[...] [T]he
territoriality of the law being a concept of common law [...] may be overridden by
statute in specific instances."?’? Subsequently, the second question is what is the mar-
gin of discretion in this context. "However, in the absence of an unambiguous and
clearly stated intent of Parliament to extend the ambit of the law, statutes are presumed

not to apply extraterritorially,[>7*]

a presumption which is also employed by US
courts."?’”* From these and in their past history, attention has also been repeatedly
drawn to the original and traditional — also prevailing in England — concept.?’> Mean-
while, the application of this prevailing concept there has moved away out of the roots
and taken on an unique US character.?’® As pointed out before, there is indeed "[...]
the presumption against extraterritoriality, pursuant to which US courts may only ap-
ply a statute extraterritorially if such was the unambiguous intent of the US Con-
gress."?”” Especially when thinking about the FCPA provisions, e.g., it is clear that this
exemption provision is actually being used. "[...] [E]xceptions to this presumption
have recently been carved out, notably in the field of economic regulation and criminal
law, and [...] international law may now often be the decisive factor and outer limit of

jurisdictional reasonableness in the US."?78

In the following some constellations will be shown and furthermore the from most
countries generally accepted guard rails for an extraterritorial extension of national law

will be presented.

268 Ryngaert, in: Jurisdiction in International Law, p. 63 with further references.
269 Tbid. with further references.

20 CF. ibid., p. 63.

71 Ibid., p. 64.

272 Tbid.

273 Tbid., with further references (the original footnote in Ryngaert, op. cit., p. 64 is 87).
274 Ibid. with further references.

275 Cf. ibid., p. 65.
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b. Territoriality Principle in Transnational Cases

The regulatory substance of territorial jurisdiction is less explicit than it initially seems,
because incidents can take place in more than a single country.?” For such situations,
certain criteria have emerged in practice, depending on the respective circumstances,
as to the conditions with which jurisdiction can be established under this rule. Further-
more, within the framework recognized by international law, states may enact laws
that relate to foreign situations in which the principle of territoriality based on the prin-
ciple of territorial sovereignty can be used as a suitable connecting factor recognized
by international law and with which the validity of state law for foreigners is justi-

fied. 280

As an example, "[i]n international criminal law, it is commonly accepted that it is nec-
essary and sufficient that one constituent element of the act or situation has been con-
summated in the territory of the State that claims jurisdiction."?8! It is sufficient for
international law that the crime or impact of it occurred within the borders of a country
in order for it to carry out territorial jurisdiction lawfully, regardless if the crime or
impact is classified as such an element under national law.?3? The extent to which those
criminal law approaches will entirely hold true for ambiguous, not criminal, acts, like
overseas discriminatory commercial activities that have in-country implications,
awaits further development.?®® This so-called effect principle, as part of the
territoriality principle, is based on impacts on the own territory of the state that con-
siders itself juridically competent.?%* In the area of non-competitive agreements, e.g.,
some countries still refuse to apply the above mentioned impact test.?8> The European
Commission, for instance, deemed such impact within its Union satisfactory to subject
the restrictive agreement abroad that caused the impact to European juridical compe-
tence, whereas the ECJ gave no definitive consent to the establishment of juridical
competence in antitrust situations on the grounds of the impact test.?%¢ "On the basis

of this doctrine, jurisdiction obtains on the basis of the territorial implementation of a

27 Cf. Ryngaert, in: Jurisdiction in International Law, p. 77.

280 Cf. van Arnauld, in: Voélkerrecht [International Law], § 4 paras. 351-352.
281 Ryngaert, op. cit., p. 78.

282 Cf. ibid.

25 Cf, ibid., p. 82.

284 Cf. van Arnauld, op. cit., § 4 para. 352.

285 Cf. Ryngaert, op. cit., p. 83.

286 Cf. ibid.
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conspiracy, rather than its territorial effects."?8” All in all, it can be summarized today
that for the effect principle to be a suitable connecting factor accepted under interna-
tional law, an increased domestic connection in the form of a "direct, foreseeable and
substantial effect [emphasis in original]"?®® is necessary in order to avoid useless ju-

risdictional conflicts in an interdependent world.?*

Furthermore, in the following, some practical examples will be briefly shown how
(far) legislation based on the territoriality principle can function. American counter
bribery provisions especially have quite an extensive reach, that, in contrast to many
alternative laws, directly derives from the respective act, specifically in §§ 78dd-1(g),
78dd-2(i) of the FCPA.>*° But first of all for the sake of order, to highlight in the course
of this how far this law reaches, §§ 78dd-1(a), 78dd-2(a) FCPA determine as a basis
what is prohibited. In this context, § 78dd-1(a) FCPA mentions:

"It shall be unlawful for any issuer [...] or for any officer, director, employee, or
agent of such issuer or any stockholder thereof acting on behalf of such issuer, to
make use of the mails or any means or instrumentality of interstate commerce cor-
ruptly in furtherance of an offer, payment, promise to pay, or authorization of the
payment of any money, or offer, gift, promise to give, or authorization of the giving

of anything of value [...]."

The aforementioned is according to § 78dd-1(a) FCPA prohibited if it is intended in
the direction of one of the in the catalogue of § 78dd-1(a) (1)-(3) FCPA mentioned
persons/parties and "[...] in order to assist such issuer in obtaining or retaining busi-

ness for or with, or directing business to, any person."

Both paras. regulate in a basically comparable way, but § 78dd-2(a) FCPA goes further

in the sense of the outreach of this law and states in this regard:

"It shall be unlawful for any domestic concern, other than an issuer which is subject
to section 78dd—1 of this title, or for any officer, director, employee, or agent of such
domestic concern or any stockholder thereof acting on behalf of such domestic con-
cern, to make use of the mails or any means or instrumentality of interstate commerce

corruptly in furtherance of an offer, payment, promise to pay, or authorization of the

287 Ryngaert, in: Jurisdiction in International Law, p. 83.

288 yan Arnauld, in: Volkerrecht [International Law], § 4 para. 352; also Herdegen, in: Volkerrecht
[International Law], § 26 para. 8.

289 Cf. van Arnauld, op. cit., § 4 para. 352.

290 Cf. Ryngaert, op. cit., p. 86 with reference to §§ 78dd-1(g), 78dd-2(i) FCPA.

37



payment of any money, or offer, gift, promise to give, or authorization of the giving

of anything of value [...]."

The aforementioned is according to § 78dd-2(a) FCPA prohibited if it is intended in
the direction of one of the in the catalogue of § 78dd-2(a) (1)-(3) FCPA mentioned
persons/parties and "[...] in order to assist such domestic concern in obtaining or re-

taining business for or with, or directing business to, any person."

What is understood in this context as such a domestic concern, that is defined by

§ 78dd-2(h)(1) FCPA:
"The term 'domestic concern' means—
(A) any individual who is a citizen, national, or resident of the United States; and

(B) any corporation, partnership, association, joint-stock company, business trust,
unincorporated organization, or sole proprietorship which has its principal place of
business in the United States, or which is organized under the laws of a State of the

United States or a territory, possession, or commonwealth of the United States."

But that is not all. The FCPA reaches further. Because, according to §§ 78dd-1(g),

78dd-2(i) FCPA, "[t]he FCPA subjects all 'United States person[s]' to the FCPA, even

if their acts of bribing (foreign) officials have no nexus with the territory of the US."?°!

That in mind, § 78dd-1(g)(1) FCPA, and the same opening approach is taken for its
corresponding regulation in § 78dd-2(i)(1) FCPA, states:

"It shall also be unlawful for any issuer organized under the laws of the United States
[...] or for any United States person that is an officer, director, employee, or agent of
such issuer or a stockholder thereof acting on behalf of such issuer, to corruptly do
any act outside the United States in furtherance of an offer, payment, promise to pay,
or authorization of the payment of any money, or offer, gift, promise to give, or
authorization of the giving of anything of value to any of the persons or entities set
forth in paragraphs (1), (2), and (3) of subsection (a) of this section for the purposes
set forth therein, irrespective of whether such issuer or such officer, director, em-
ployee, agent, or stockholder makes use of the mails or any means or instrumentality
of interstate commerce in furtherance of such offer, gift, payment, promise, or

authorization."

291 Ryngaert, in: Jurisdiction in International Law, p. 86 with reference to the mentioned §§ 78dd-1(g),
78dd-2(i) FCPA.
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This alone shows a wide sphere of application of the FCPA's regulations. "The reach
of the territoriality rather than the nationality principle under the FCPA is most strik-
ing, however."?*? Because the prohibition of the above mentioned § 78dd-1(a) FCPA
includes literally all "[...] issuer which has a class of securities registered pursuant to
section 78l of this title or which is required to file reports under section 780(d) of this
title [...]", the outreach of this regulations has been extended further.?*®> With a look
on these, this reference means, at the bottom line, that "[t]he FCPA applies to all 'issu-
ers,' which are companies that register securities and file reports with the US Securities
and Exchange Commission (SEC)."?°* This kind of bourse-based juridical competence
approach relies solely in the presence of shares-listing on a public bourse within the
borders of a given country what might can receive encouragement through some wide

interpretation of the territoriality principle.?>

Beyond what has been established, the already vast applicability of this law is further
extended. Because, "[i]n addition, the FCPA applies to 'any person' acting within US
territory, notably if it causes, directly or through agents, an act in furtherance of the
corrupt payment to take place within the territory of the US."?*° This follows not only
from the already mentioned §§ 78dd-1(a), 78dd-2(a) FCPA, but especially also from
§ 78dd-3(a) FCPA:%7

"It shall be unlawful for any person other than an issuer that is subject to section
78dd-1 of this title or a domestic concern (as defined in section 78dd-2 of this title),
or for any officer, director, employee, or agent of such person or any stockholder
thereof acting on behalf of such person, while in the territory of the United States,
corruptly to make use of the mails or any means or instrumentality of interstate com-
merce or to do any other act in furtherance of an offer, payment, promise to pay, or
authorization of the payment of any money, or offer, gift, promise to give, or

authorization of the giving of anything of value [...]."

The aforementioned is according to § 78dd-3(a) FCPA prohibited if it is intended in
the direction of one of the in the catalogue of § 78dd-3(a) (1)-(3) FCPA mentioned

292 Ryngaert, in: Jurisdiction in International Law, p. 87.

293 Cf. ibid., pp. 86-87 with reference to the mentioned § 78dd-1(a) FCPA and to §§ 781 and 780(d)
FCPA.

294 Ibid., p. 87 with reference to § 78dd-1(a) FCPA combined to §§ 781 and 780(d) FCPA.

25 Cf ibid,, p. 87.

29 Tbid. with reference to §§ 78dd-1, 78dd-2, 78dd-3 FCPA.

297 Cf. ibid., pp. 86-87 with reference to §§ 78dd-1, 78dd-2, 78dd-3 FCPA.
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persons/parties and "[...] in order to assist such person in obtaining or retaining busi-

ness for or with, or directing business to, any person."

What is wunderstood in this context as a person, that is defined by

§ 78dd-3(f)(1) FCPA:

"The term 'person’, when referring to an offender, means any natural person other
than a national of the United States [...] or any corporation, partnership, association,
joint-stock company, business trust, unincorporated organization, or sole proprietor-

ship organized under the law of a foreign nation or a political subdivision thereof."

All in all, it can be summarized that the provisions of the FCPA have a very far-
reaching applicability, which also extends outside the territory of the USA and there-
fore has an extraterritorial effect. As a result, "[t]his provision has allowed [...] to bring
corruption proceedings against foreign persons whose bribery acts [...] had only a
tenuous connection with the US, for example routing payment through US bank ac-

counts or sending an email to a US company."?®

Although in terms of reach, respective American provisions might go beyond those of
other states and paved the road for the use of extraterritorial jurisdiction in relation to
bribery with the FCPA, it nevertheless in no way implies that those are unable to prac-
tice like and with this in such issues, to the extent that some pursued this role model.?*’
One example for this is the UKBA,% "[...] which provides for rather broad extrater-
ritorial jurisdiction."3°! This follows in this regards especially from Section 12 (2)-(5)

UKBA:
"(2) Subsection (3) applies if—

(a) no act or omission which forms part of an offence under section 1, 2 or 6 takes

place in the United Kingdom,

(b) a person's acts or omissions done or made outside the United Kingdom would

form part of such an offence if done or made in the United Kingdom, and
(c) that person has a close connection with the United Kingdom.

(3) In such a case—

298 Ryngaert, in: Jurisdiction in International Law, p. 87 with further references.

299 Cf. ibid., pp. 87-88.

300 Cf. ibid., p. 88 with reference to the Bribery Act 2010 Chapter 23 from the United Kingdom.
01 [bid., p. 88.
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(a) the acts or omissions form part of the offence referred to in subsection (2)(a),

and
(b) proceedings for the offence may be taken at any place in the United Kingdom.

(4) For the purposes of subsection (2)(c) a person has a close connection with the
United Kingdom if, and only if, the person was one of the following at the time the

acts or omissions concerned were done or made—
(a) a British citizen,
(b) a British overseas territories citizen,
(c) a British National (Overseas),
(d) a British Overseas citizen,
(e) a person who under the British Nationality Act 1981 was a British subject,
(f) a British protected person within the meaning of that Act,
(g) an individual ordinarily resident in the United Kingdom,
(h) a body incorporated under the law of any part of the United Kingdom,
(i) a Scottish partnership.

(5) An offence is committed under section 7 irrespective of whether the acts or omis-

sions which form part of the offence take place in the United Kingdom or elsewhere."

Also in this regulation, a departure from the general rule — the territoriality principle,
according to which the juridical competence of a state applies to incidents occurring

inside its sovereign borders3%? — can be observed.

"What is more, the Organization for Economic Co-operation and Development
(OECD) and UN anti-corruption conventions explicitly focus on foreign corrupt prac-
tices, which [...] may be addressed through extraterritorial jurisdiction."*** Thus, this
approach also receives tailwind and popularity from international organizations. Lit-
erally, the OECD states in Art. 4 of its Convention on Combating Bribery of Foreign

Public Officials in International Business Transactions:

302
303

Cf. Ryngaert, in: Jurisdiction in International Law, p. 49.

Ibid. with reference to OECD, Convention on Combating Bribery of Foreign Public Officials in
International Business Transactions, Art. 4 and Art. 42 of the United Nations Convention against Cor-
ruption, General Assembly Resolution 58/4 of 31 October 2003 (UNCAC).
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"1. Each Party shall take such measures as may be necessary to establish its jurisdic-
tion over the bribery of a foreign public official when the offence is committed

in whole or in part in its territory."3*

"2. Each Party which has jurisdiction to prosecute its nationals for offences commit-
ted abroad shall take such measures as may be necessary to establish its jurisdic-
tion to do so in respect of the bribery of a foreign public official, according to the

same principles."3%

"3. When more than one Party has jurisdiction over an alleged offence described in
this Convention, the Parties involved shall, at the request of one of them, consult

with a view to determining the most appropriate jurisdiction for prosecution."3%

"4. Each Party shall review whether its current basis for jurisdiction is effective in
the fight against the bribery of foreign public officials and, if it is not, shall take

remedial steps."3"7
Similarly, the UN declare in Art. 42 of their Convention against Corruption:

"1. Each State Party shall adopt such measures as may be necessary to establish its
jurisdiction over the offences established in accordance with this Convention
when:"308
"(a) [emphasis in original, also the following from this Art. 42] The offence is
committed in the territory of that State Party; or

(b) The offence is committed on board a vessel that is flying the flag of that State
Party or an aircraft that is registered under the laws of that State Party at the time

that the offence is committed."3%

"2. Subject to article 4 of this Convention, a State Party may also establish its juris-

diction over any such offence when:"3!°

"(a) The offence is committed against a national of that State Party; or
(b) The offence is committed by a national of that State Party or a state-
less person who has his or her habitual residence in its territory; or
(c) The offence is one of those established in accordance with article 23, para-
graph 1 (b) (ii), of this Convention and is committed outside its territory with a

view to the commission of an offence established in accordance with article 23,

304 OECD, Convention on Combating Bribery of Foreign Public Officials in International Business

Transactions, p. 5, Art. 4.

305 Tbid.

306 Thid.

307 Ibid.

308 UN, Convention against Corruption, p. 28, Art. 42 para. 1.
309 Ibid., p. 29, Art. 42 para. 1.

310 Thid.
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paragraph 1 (a) (i) or (ii) or (b) (i), of this Convention within its territory; or
(d) The offence is committed against the State Party."3!!

"3. For the purposes of article 44 of this Convention, each State Party shall take such
measures as may be necessary to establish its jurisdiction over the offences es-
tablished in accordance with this Convention when the alleged offender is present

in its territory and it does not extradite such person solely on the ground that he

or she is one of its nationals."?'?

"4. Each State Party may also take such measures as may be necessary to establish
its jurisdiction over the offences established in accordance with this Convention
when the alleged offender is present in its territory and it does not extradite him

or her."13

As a result, a large part of the national laws penalizing extraterritorial bribery derive
from those international treaties, even if those laws are often less than stringently im-
plemented.*'* Since numerous countries may apply multiple rules of responsibility to
justify responsibility for bribery, it could be thought at times disputes occur.?!> In view
of a global unanimity regarding unwelcome as well as punishable acts of overseas
bribery, it is improbable that countries will challenge the assertion of juridical compe-

tence by other countries, and this hardly ever happens in real world situations.?!®

So far, it has been treated the way in which laws can be extraterritorially valid to the
extent of governing situations which occur, even to a certain degree, beyond the bor-
ders of the country that claims them.3!” "There are also territorially applicable statutes
'the relevant regulatory determination [of which is] shaped as a matter of law, by con-
duct or circumstances abroad.”'3"3! In this regard, Scott provides definitions that help
to differentiate.’?° According to her, "Extraterritoriality"*?! is "[t]he application of a
measure triggered by something other than a territorial connection with the regulating

state."3?? Consequently, this cannot represent juridical competence claims justified by

3ITUN, Convention against Corruption, p. 29, Art. 42 para. 2.

312 1bid., p. 29, Art. 42 para. 3.

33 1bid., p. 29, Art. 42 para. 4.

314 Cf. Ryngaert, in: Jurisdiction in International Law, p. 88.

315 Cf. ibid.

316 Cf. ibid.

317 CF. ibid., p. 94.

318 Scott, in: AJCL, Vol. 62 (2014), 87, 90; emphasis and "[of which is]" added by Ryngaert, op. cit.,
p. 94 with reference to Scott, op. cit., 90 (found in another source).

319 Ryngaert, op. cit., p. 94 with reference to Scott, op. cit., 90 (found in another source).
320 Cf. Scott, op. cit., 90.

321 Tbid.

322 Tbid.
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the principle of territoriality. Whereas, pursuant to Scott, it is "Territorial Extension"*??
when "[t]he application of a measure is triggered by a territorial connection but in
applying the measure the regulator is required, as a matter of law, to take into account
conduct or circumstances abroad."3?* The enlargement of laws in this nature produces
extraterritorial impacts, despite the fact that it refers to subjects of law that have a
connection to the territory of the state claiming competence.’?> After all, it should be
noted that a state's jurisdiction, which is permissibly extended to foreign countries in

accordance with the principle of territoriality, may not itself be enforced there. 2

Juridical competence by way of territorial extension usually is practiced by predicating
entry to the country's borders and commercial opportunities on an player's compliance
with defined requirements, even if it acts beyond the country's borders.*?” "In so doing,
the regulating State or entity puts pressure to bear on other regulators, who might have
a stronger nexus to the situation, to increase the quality and stringency of regulation to
a level that is at least equivalent to that of the former regulator."*?® This could also

apply to the LkSG, which will be discussed later.

Furthermore, the example of antitrust law also shows that the extension of national
regulations can almost be inevitable from the point of view of effectiveness, since in
the light of international economic relations, control (of cartels) limited to national
facts alone is insufficient and does not satisfy either the protection of the domestic
economy or the domestic legal system.3?° This can also be applied to other areas of
(economic) law. On first glance, this extraterritorial outreach by national legislation

seems quite indisputable, since its territorial connection cannot be denied.?*°

"It remains no less true, however, that the territorial regulator may consider this link
as a trigger [emphasis in original] to exercise nearly universal jurisdiction in that it
subjects the operator's worldwide activities, including those taking place outside the
territory [emphasis in original], to territorial law, just because the activities, or the

operator, happen to have some territorial link."33!

323 Scott, in: AJCL, Vol. 62 (2014), 87, 90.

324 Tbid.
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While this may not result in intense opposition, it could cause a territorial outreach of
ambitious regulative norms by powerful states, which potentially create challenges for

332 Thus, in some external actor's

developing states to fulfil and impose those norms.
eyes, the argument could be made to avoid those norms through refraining from acting
within the borders of the governing country or the governing authority.** "Economi-
cally, however, where the regulating State or entity is a leading export or economic
market, such as the EU or the US, he may not have this choice."*** Because the bottom
line is that the actor then has to adhere to the highest degree of domestic as well as
local requirements during its global activities, which increases its compliance expenses

significantly.?%

The outreach described above is said to be particularly prevalent in the USA with its
claims of juridical competences, in that these are commonly considered to be more
wide-ranging in comparison to other countries.*3® "Sometimes they are denoted as as-
sertions of 'extraterritorial' jurisdiction, in spite of their often being based, albeit

loosely, on the territorial principle."33”

However, the underlying facts might be connected to multiple countries, all of whom
could seek to claim juridical competence by invoking the territoriality principle.®3®
And this permissive principle is only one, albeit as mentioned a very important one,
among several.®*® "In the customary international law scheme of jurisdiction, the ter-
ritoriality principle serves as the basic principle of jurisdiction."**° Thus, the regulation
of facts is mostly based on the principle of territoriality.’*' "Reasonableness requires
not only that the exercise of jurisdiction be based on a permissive principle such as the

territorial principle, but also that such an exercise takes into account the regulatory

interests of other States."*#? In the case where an assessment shows clearly an alterna-

332 Cf. Ryngaert, in: Jurisdiction in International Law, pp. 96-97.

33 CF. ibid., p. 97.

334 Ibid.

35 Cf. ibid.

36 CF. ibid., p. 99.

337 Ibid.

38 CF. ibid., p. 99.

39 Cf. ibid., p. 100.

30 bid., p. 101.

341 Herdegen, in: Vélkerrecht [International Law], § 26 para. 4.
342 Ryngaert, op. cit., p. 100.
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tive country could have a stronger justification for jurisdiction, given its links and con-
cerns with the legal situation, the first country will or may need to decline.>* Never-
theless, it has also been learned so far that, usually, the more powerful state prevails if

it does not withdraw of its own initiative.

c. Active Personality Principle

As already stated, the principle of territoriality is only one among several permissive
principles of international law that provide a recognized connecting factor.>** "Excep-
tionally [...] national laws may be given extraterritorial application, provided that
these laws could be justified by one of the recognized principles of extraterritorial ju-
risdiction under public international law [...]."** These are illustrated in the following
and the first one is the "Active Personality Principle"**°: According to the active per-
sonality principle, a state exercises comprehensive sovereignty over the rights and ob-
ligations as well as the status of its nationals (natural and legal persons), even if they
are abroad, and it is based on the personal sovereignty of the home state, which also

extends abroad.’*’

There is little dispute whether it is possible for a country to justify its penal juridical
competence by offender's nationality.*® The USSC was of the opinion, that this kind
of conduct of competences is not a matter of international law, rather it is only a matter
of the specifications of local regulations, that determine the obligations that a member
of the community has towards its federal administration.?*° It furthermore held that
"[...] it is the duty of the courts of the United States to apply to offenses committed by
its citizens on vessels flying its flag, its own statutes, interpreted in the light of recog-
nized principles of international law."*>° Thus, the latter has reasoned that courts must
assert juridical competence grounded on citizenship under certain conditions,*! de-

spite the assumption that such a doctrine is likely to be valid only in the absence of

343 Cf. Ryngaert, in: Jurisdiction in International Law, p. 100.

344 Cf. van Arnauld, in: Volkerrecht [International Law], § 4 para. 352; Stein/von Buttlar/Kotzur, in:
Volkerrecht [International Law], § 35 paras. 606-627; Herdegen, in: Volkerrecht [International Law],
§ 26 paras. 1-16; Ryngaert, op. cit., especially p. 101.

345 Ryngaert, op. cit., p. 101.

346 Tbid., p. 104, see also the full chapter 4.2 regarding to it on pp. 104-110.

347 Cf. Stein/von Buttlar/Kotzur, op. cit., § 35 para. 617.

348 Cf. Ryngaert, op. cit., p. 104 with further references and with deeper explanation.

349 Cf. USSC, US Reports, 1932, 421, 437 with further references and deeper explanation.

330 USSC, US Reports, 1933, 137, 159.

351 Cf. Ryngaert, op. cit., p. 105 with reference to USSC, US Reports, 1933, 137, 159.
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concurrent national authorities.*? "That being said, some international conventions
require [emphasis in original] that States exercise active personality jurisdiction where
they fail to extradite a person solely on the ground that he is a national of the State."3
Even in cases where the behaviour of the person being investigated has no criminal
character in the territory of a country, active personal juridical competence may still
have justification.>>* Because by no means every country considers inacceptable the
provision of support for the prosecution of offences that are not mentioned within its
own penal law.?>> But then it can indicate a lack of sufficient local laws within this

country and thus generate doubts about its sovereignty.3>

"It may be noted that active personality jurisdiction may cover all crimes committed
abroad, subject to certain restraints such as double criminality, a technique typical to

"357 Furthermore, whereas some infractions have been deemed

continental Europe.
suitable for application of this kind of juridical competence, penalties can actually be
more lenient compared to intra-country ones, as the damage to the national integrity
of the respective country often appears to be less in the case of extraterritorial infrac-

tions.>>8

"As [...] justification [...] it has been argued that active personality jurisdiction is in
fact a compensation for the diplomatic protection that the State offers to its nationals
abroad (the so-called 'allegiance theory")."*° That doctrine fails to fully clarify the
reasons for which a country ought to be keen to govern the activities from their citizens
in other countries, particularly in cases where they have no immediate impact on do-
mestic safety nor land.**° Two reasons serve to legitimate that.’®' One is that a country

considers to prevent their citizens of committing acts which infringe on the reputation

352 Cf. Ryngaert, in: Jurisdiction in International Law, p. 105 with reference to Knox, in: AJIL, Vol.

104 (2010), 351, 369.

353 Ryngaert, op. cit., p. 105 with further references.

354 CF. ibid,, p. 105.

355 Cf. Watson, in: YJIL, Vol. 17:41 (1992), 41, 79.

356 Cf. Ryngaert, op. cit., p. 105 with reference to Watson, op. cit., 77 and 79.
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of the country or its international connections.*®? "Second, the international commu-
nity as a whole has an interest in deterring serious crimes that currently go unpunished

because no state exercises jurisdiction."3%3

The country on whose land the crime took place may well appreciate it if the country
of which the perpetrator is a citizen declares itself juridical competent, since it can then
use its resources for purposes other than the prosecution of this crime.*** Seen through
this lens, practicing juridical competence grounded on this principle and justification

can actually reduce instead of enhance cross-border conflicts.3®3

In addition to its significant position as part of the application of penal codes, in certain
countries the citizenship approach takes on a similar weight in tax legislation.*%® Thus,
several countries subject its citizens to taxation according to what they have earned
globally, i.e., also the earnings generated beyond the borders of an individual's national

territory.>¢’

"In the rules of adjudicatory jurisdiction in civil and commercial matters under private
international law [emphasis in original], the domicile principle [emphasis in original]

may serve as a variation on the active personality principle."38

The respective Regu-
lation (EU) No 1215/2012 of the European Parliament and of the Council on jurisdic-
tion and the recognition and enforcement of judgments in civil and commercial matters
stipulates in its Art. 4, 1., that "Subject to this Regulation, persons domiciled in a Mem-
ber State shall, whatever their nationality, be sued in the courts of that Member

State."%° What is generally meant by this is governed by Art. 63, 1., of this regulation:

"For the purposes of this Regulation, a company or other legal person or association

of natural or legal persons is domiciled at the place where it has its:
(a) statutory seat;

(b) central administration; or

362 Cf. Watson, in: YJIL, Vol. 17:41 (1992), 41, 68.

363 Tbid.

364 Cf. Ryngaert, in: Jurisdiction in International Law, pp. 106-107 with reference to Watson, op. cit.,
69-70.

365 Cf. Ryngaert, op. cit., p. 107 with reference to Knox, in: AJIL, Vol. 104 (2010), 351, 372 (in the
result equally).

366 Cf. Ryngaert, op. cit., p. 107 with further general references to this topic.

367 Cf. ibid. with further references and examples.

365 Tbid., p. 108.

369 EU-Regulation 1215/2012, L 351/1, L 351/7.
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(c) principal place of business."”

As a result, companies could face legal action within their domestic country in spite of
having committed illegal practices in a different country, such as when a global active
company from an industrialized country would be accused of being involved with hu-
man rights infringements in less industrialized countries.>’! Again, this could also ap-

ply to the LkSG, which will be discussed later.

Furthermore, some countries, base its juridical competence regarding operations by
companies located in foreign countries on the active personality principle, merely in
spite of the fact that those companies have been controlled through its nationals or
companies.’”? But, "[t]he 'control theory' is prima facie [emphasis in original] not in
line with international law, which considers nationality, and not control, as control-
ling."37* The active personality principle is overstretched if national prohibition regu-
lations are also extended to subsidiaries of domestic companies, even though they have
their registered seat abroad.’’* Thus, the personal relationship between the state and
the legal person would be no longer given when it is a matter of state rules of conduct
towards a subsidiary of a domestic company established abroad according to foreign
law.3”> Where applied to non-resident mother companies with regard to unlawful prac-
tices of local affiliates controlled on behalf of the non-resident mother company, this
could prove admissible.>’® Moreover, "[t]he control theory does not pose significant
problems provided that prescriptive jurisdiction can duly be established on the basis
of another accepted principle of jurisdiction under international law, such as the terri-

toriality [...] principle."3"’

Certain countries, especially USA, have particular provisions on personal jurisdiction

that can establish application upon non-resident companies which have no control by

370 EU-Regulation 1215/2012, L 351/1, L 351/18.

371 Cf. Ryngaert, in: Jurisdiction in International Law, p. 108 with further explanation and general ref-
erence to Enneking, in: Foreign direct liability and beyond. See for deeper discussion especially En-
neking, op. cit., Chapter 3.2, pp. 91 et seq.

372 Cf. Ryngaert, op. cit., p. 108 with a reference for a deeper exploration of such a legislation and
practical examples to Ryngaert, in: CJIL, Vol. 7 (2008), 625 et seq., where he discusses "[s]econdary
boycotts [which] are extraterritorial measures in that they intervene in the commercial relations be-
tween actors who are not active within the territory of the regulating State.", Ryngaert, in: CJIL, Vol.
7 (2008), 625, 626.

373 Cf. Ryngaert, in: Jurisdiction in International Law, p. 108 with further references.

374 Cf. Herdegen, in: Volkerrecht [International Law], § 26 para. 10.

375 Cf. Stein/von Buttlar/Kotzur, in: Vélkerrecht [International Law], § 35 para. 619.

376 Cf. Ryngaert, in: Jurisdiction in International Law, p. 109.

377 Cf. ibid. with reference to "cmt a in fine [emphasis in original]" ECJ, Case 48/69, ECR 619. See
therefore especially III, 1., A, (a) of the ECJ, Case 48/69, ECR 619, 624-625.
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national persons, merely because of the reason of commercially operating within gov-
erning state's borders.?’® Regarding information technology and data protection law,
as an example, USA argue they are entitled to ask for information held on all cloud
servers globally in case the system supplier falls under their juridical competence, not
just if the company sits within USA or runs an affiliate or a bureau there, in fact even
if the company merely engages in commercial operations in USA on a recurring and

organized basis, regardless of any other link to USA.*”

d. Passive Personality Principle

As already explained before, there exists a general recognition regarding the ability of
a country to govern the activities of its nationals, including while they are abroad.?8°
Conversely, however, the question arises whether countries are allowed to safeguard
their residents in that they could prosecute every criminal act carried out from a person
of another citizenship outside their borders against one of their nationals?3®! "That is,
can a state exercise 'passive personality jurisdiction'—criminal jurisdiction based solely

on the nationality of the victim?"38?

There exists no more contentious ground to claim extraterritorial jurisdiction than this
one,*® nor one that is more "pushy".*®* What seems doubtful is if citizenship of a
harmed person, notwithstanding this provides a valid concern for a country,**> more-
over serves as proper connection in the sense of international law.?#¢ A lot of states,
USA among them, historically rejected that doctrine on juridical competence
claims.?®” "Passive personality jurisdiction does not clearly serve any of the interests
furthered by territorial or nationality jurisdiction."*%® Otherwise than the first, this con-
tributes in a minor way to the enhancement of public order inside the country, if at all

in the sense that a consistent assertion of the domestic regulations in foreign countries

378 Cf. Ryngaert, in: Jurisdiction in International Law, p. 109.

379 Cf. ibid. with reference to Maxwell/Wolf, in: A Global Reality: Governmental Access to Data in
the Cloud, pp. 5-6.

380 Cf. Watson, in: TILJ, Vol. 28:1 (1993), 1, 2 with further references.

381 Cf. ibid.

382 Ibid.

383 Cf. Ryngaert, op. cit., p. 110 with further references.

384 Cf. Watson, op. cit., 2 with further references and short explanation of the other accepted grounds,
also with further references.

385 Cf. Ryngaert, op. cit., p. 110 with reference to Watson, op. cit., 18.

386 Cf. Ryngaert, op. cit., p. 110 with further references.

387 Cf. Watson, op. cit., 2.

388 Ibid., 18.
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could have a minimal discouraging influence inside the country.’®® Contrary to the
latter, there is also no use of it to foster external affairs through holding citizens of a
state accountable with regard to their delinquency in other countries.’*® However, it
benefits another major national concern of a country, namely protecting its citizens
outside the borders.**! "By deterring crime against a state's nationals abroad, passive
personality jurisdiction presumably protects them from physical and economic

harm."3%2

However, the passive personality principle is not everywhere recognized as a general
principle of customary international law, as it is rejected by many states.’** A counter-
argument for accepting this basis of a juridical competence claim could include it
hardly being justifiable for countries to have a legitimate stake because, overall, this
has little discouraging influence.’** Someone planning to commit one delinquent ac-
tion possibly lacks knowledge about the citizenship held by its target, thus lacking
awareness of the penal consequences of this behaviour.>*> Although the delinquent
may have knowledge of it, there is a probability of not having a familiarity on legal
rules from its target country of origin.>*® Factually, that delinquent will be far rather
acquainted on the legislation applicable in its country of origin, maybe also in legisla-
tion in that country where the delinquency was committed, instead of regulations ap-
plicable in target's country of origin.*®’

"Under the active [emphasis in original] personality principle [...] individuals might
reasonably be expected to be informed about the law applicable to their behavior."*
But if the delinquents are unaware of which country's legislation governs them, the
assertion of juridical competence according to this concept does, all in all, not have a
particularly strong dissuasive impact.>*® "In addition, the state in which the crime oc-

curred is much more likely to prosecute than the victim's home state, even if passive

389 Cf. Watson, in: TILJ, Vol. 28:1 (1993), 1, 18.
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392 Ibid.
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personality jurisdiction becomes widely accepted."*?° The result of this is that any po-
tential dissuasive influence from criminal investigation and sanctioning through tar-
get's country of origin is weakened all the more.*"! However, precisely this dissuasive
influence and the impact it creates are one of the fundamental goals from penal

codes.*02

Watson counters by making the following arguments. "Still, passive personality's un-
certain deterrent effect protects nationals better than no deterrent at all."4% In this con-
text, it is not harmful as an argument in its favor when it does not completely fulfil this
legitimate objective.*** This is because the other approaches presented so far do neither
completely fulfil the function of deterrence, which can easily be proven with a view to
daily world happenings.**> Furthermore, this can also be seen in the argumentation for
the approach of the legitimate claim of juridical competence based on the citizenship
of the delinquent, since on the one hand this can contribute to the fostering of external
affairs, but on the second hand it can also harm these if the country where the offence

took place claims competence over the case.*0°

Building on this, Watson continues: "Moreover, the very uncertainty of the passive
personality remedy may enhance its deterrent effect."*’” When possible delinquents
are uncertain about the citizenship of their targets but are informed about the possibil-
ity of severe punishments after offending people from a different country, they might
be scared off by the threat of being mistaken regarding the citizenship of their targets
and therefore being punished by another country.**® When possible delinquents are
better prepared, nevertheless still minimal uncertain about the citizenship of their tar-
gets but are informed about the possibility of severe punishments in the country of
their targets citizenship, they might be scared off by the threat of being mistaken re-
garding the citizenship of their targets and therefore being punished by another country

which could be unfamiliar to them.*%°

400 Watson, in: TILJ, Vol. 28:1 (1993), 1, 19.

401 Cf. ibid.
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Despite having full details of the citizenship of their targets, they could have limited
understanding of the fact an offence is severely sanctioned in the countries of the tar-
gets, or in case they understand, they could be insufficiently familiar with the legal
systems and its consequences in the countries of the targets, which would also contrib-
ute to their insecurity.*!® Any of these circumstances may prevent potential delinquents
from selecting this victim, or any victim at all.*'! Thus, the approach of being able to
base judicial competence on the victim's citizenship contributes, to some extent, to a
major governmental objective, the safeguarding from the respective country's citizens
outside the borders.*!> Hence, the applying states base the passive personality principle

on the state's obligation to protect its own nationals.*!3

For Watson "[i]t is difficult to see, then, why nationality jurisdiction is not considered
'intrusive' but passive personality jurisdiction is."4!# These are either scenarios in
which countries foster their justifiable concerns with the use of their domestic legisla-
tion on the land of a foreign country.*!> The question remains not fully resolved why
a country should be more in favor of using the former rather than the latter basis for
claiming legal competence.*!¢ With the former basis for claiming legal competence, in
which this is reasoned with the citizenship of the offender, the executing countries can
eventually improve their images through preventing their citizens from remaining un-
punished with generally recognized offences in other countries, while with the latter
basis for claiming legal competence, in which this is reasoned with the citizenship of
the victim, they can dissuade delinquents to harm citizens of their certain countries.*!”
"But even if nationality jurisdiction serves more fundamental interests, passive per-
sonality clearly serves valid interests as well."*'® Such explained tendency towards this
active personality principle based on citizenship, which has also grown out of history,
could be an expression of the fact that countries are supposed to exercise with greater
prudence in the prosecution of non-nationals.*'® However, that limitation fails to

answer how alternative approaches to claiming juridical competence on foreigners,
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which will be discussed in more detail later, should be tolerable and the one based on

the victim's nationality should remain invalid.**°

In this same direction, Watson argues further: "One last question is whether passive
personality jurisdiction 'intrudes' on the sovereignty of the offender's [emphasis in
original] home state."*?! Indeed, delinquents do not necessarily possess citizenship
from the country where they committed their violations.*?? Such a constellation raises
the question if the country of origin of the respective delinquent wants to take over the
legal responsibility for the case in the first place.*?* "If not, it is again difficult to see
how passive personality jurisdiction 'intrudes' on that state's sovereignty."*>* For under
these conditions, the assertion that the target's country of origin will take over the ju-
ridical processing of the case is unlikely to subvert the corresponding public agencies
and the authority of the delinquent's country of origin.*?*> Conversely, in the event that
the delinquent's country of origin seeks to do so, in fact, the target's country of origin
has a comparatively worse position.*?® In this context, these countries' individual con-

427

cerns can largely show comparableness,**’ as Watson points out:

"The offender's home state has a valid interest in deterring acts by its nationals that
damage its reputation abroad, and perhaps in demonstrating to the state in which the
crime occurred that it will take responsibility for the misconduct of its nationals
abroad; the victim's home state, for its part, has a valid interest in protecting its na-

tionals."4?8
Watson then puts this into perspective with the following train of thought:

"But it is probably more fair to the defendant to give preference to the defendant's
home state, for the defendant can be presumed to be aware of his own country's law—
or at least can be presumed to be more familiar with his own country's law than with

the law of the victim's state."**

That kind of reasoning of the primacy of the delinquent's country of origin will obvi-

ously be attenuated in case a certain delinquent wishes to be treated according to the

420 Cf. Watson, in: TILJ, Vol. 28:1 (1993), 1, 20.
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law of and by the target's country of origin.*** Watson himself counters this with the
argument that "[e]ven then, however, the international community would likely still
favor the offender's home state, presumably for the same reasons that extradition trea-
ties permit states to deny extradition of their nationals regardless of the defendant's
preferences."#! This is because it is somewhat understood for countries to retain an
overriding entitlement in determining the point at which they dispossess freedom from
their citizens, an entitlement which goes actually beyond a country's authority in

prosecuting legislation infringements on its domestic sovereign area.**?

But Ryngaert states that [i]ndeed, it may be a territorial State's deliberate, sovereign,
and legitimate choice not [emphasis in original] to prosecute a crime, especially in

States with a system of prosecutorial discretion."+3

Thus, Watson comes to the following justification: "[I]f neither the state in which the
crime occurred nor the offender's home state prosecutes, they should not have reason
to complain if the victim's home state then decides to prosecute."*** However, the
functioning of such a hierarchy will of course require solid instruments to prevent the
country of the target from proceeding as long as the country where the act was com-
mitted or country of origin of the delinquent announced what they intend to do.**> This
could be achieved, e.g., by these latter both countries expressing what they plan to do
to the respective politicians from the target's country of origin as well as, if this is
disregarded, immediately addressing judicial authorities which are supposed to decide
on the underlying case.**® Generally, a country which might not itself seek legal action
against a delinquent should have little ground for opposing this type asserting juridical

competence in the same case by a different country.*’

"Such an exercise of jurisdiction does not 'intrude' on any state's sovereignty because
it would not conflict with any state's exercise of sovereign powers."+*® Rather, the as-
b

sertion of juridical competence in this way secures the sanctioning of a delinquent who

430 Cf. Watson, in: TILJ, Vol. 28:1 (1993), 1, 21.

431 Tbid.
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might instead have possibly got away without any penalty.*** Moreover, there is little
doubt that the global society in its entirety will have a vested concern not to let illegal
acts go unsanctioned.**° Consequently, this way of asserting juridical competence on
the basis of the victim's country of origin does not irregularly interfere in the autonomy
of another possibly competent country, as long as such assertion is solely made in cases
where these other possible countries classify the situation as a legal violation, without
conducting any legal proceedings.**! "If limited in this way, passive personality juris-
diction seems no more intrusive than nationality jurisdiction and other accepted forms

of jurisdiction."442

Even if one were to follow Watson's arguments and recognize the passive personality
principle as a suitable connecting factor and as a permissible principle of international
law for extraterritorial juridical claims, the permissible scope of the passive personality
principle remains controversial still today.*** In the Lotus case discussed earlier, such
a constellation has already come into play, nevertheless various opposing views have
thereupon denied this basis for asserting juridical competence.*** "The international
community has not, by and large, accepted passive personality jurisdiction except as
applied to terrorism [...]."* Notwithstanding this, several countries created laws that
allow them to have juridical competence outside their borders for general offences
towards its citizens.**¢ However, only a small number of these countries made use of
this option and rather the juridical competence is regularly left in hands of that country
where an offence was committed.*” "In truth, as few States have actually applied their
laws, it is difficult to discern a customary norm of international law unambiguously
authorizing [emphasis in original] passive personality jurisdiction, or more accurately,

its scope."*#8
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Moreover, and beyond these already outlined high hurdles for the generally accepted
assertion of this extraterritorial juridical competence, this is further complicated by the
practical problem in which the delinquent might be absent from the asserting coun-
try.**° Usually, the mutual assistance of the country in which the delinquent is currently
located is needed to bring the delinquent to the claiming country.*° The country in
which the delinquent is located frequently does not provide assistance unless the
claiming country justifies juridical competence with a legitimate reason (and proves
conformity with the limiting terms for the validity of that reason) that the country in
which the delinquent is located would also accept under national law.*>! "If the custo-
dial State does not recognize the passive personality principle, it will usually not honor
an extradition request by another State based on this principle."*? Similarly, when the
country in which the delinquent is presently located sets itself strict limiting terms for
the assertion of legal competence based on this concept, this country may require such
strict limiting terms from the asserting country as well.*** As Ryngaerts states, "[a]n
international streamlining and consolidation of the aforementioned restrictive condi-

tions therefore appears desirable."4>*

All in all, it can be stated with regard to the passive personality principle that, as al-
ready mentioned, it is not recognized by all states as a permissive principle of interna-
tional law for the assertion of extraterritorial juridical competence and is rejected by
many states, but the extension of national regulatory power is predominantly accepted,
at least for certain criminal acts, above all in connection with the fight against interna-

tional terrorism, and in part also to combat organized crime.*>

e. Protective Principle
However, these were not yet all of the possible principles that permit the extraterrito-
rial exercise of jurisdiction under international law. In the following, another one, the

so-called "Protective Principle"*, is presented. "The protective principle protects the
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State from acts perpetrated abroad which jeopardize its sovereignty or its right to po-
litical independence."+” This permissive principle for extraterritorial juridical claims,
which is generally recognized under international law, is closely related to passive
personal jurisdiction and grants states the power to punish offences committed abroad
by nationals or foreigners that threaten the existence or other important legal interests
of the state.**® A few applying countries interpret this quite extensively by justifying
their jurisdiction with this concept from such obvious acts as spying or
terrorism, to such offences as narcotics dealing, whereas at first glance, it appears hard
to link this last point to safeguarding fundamental national concerns.*° This, in con-
trast, can be justified much better in the case of the first-mentioned examples. Since
those offences might remain unpunishable within countries in which they are commit-
ted or initiated, this ground and concept for asserting extraterritorial juridical compe-
tence claimed by the country against this offence was intended seems to be legiti-

mate.*60

"For the operation of the protective principle, actual harm need not have resulted from
these acts."*! The legality thereof remains undisputed, especially in view of the vast
prevalence of regulations providing for it in the meantime.*%? In addition, the principle
of protection permits the enactment of laws to protect important state interests,
whereby much is disputed here in detail, since an extensive interpretation could un-

dermine the prohibition of intervention.*6*

Some authors see the source of this concept to justify extraterritorial jurisdiction in the
immanent entitlement of states to defend themselves.*** But, "[f]rom a conceptual per-
spective, the self-defense justification has been criticized on the ground that protective

jurisdiction is in fact exercised sometime after [emphasis in original] the (criminal) act
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has taken place."*®> Because the exercise of this immanent entitlement is normally just

permitted at the precise moment when a country is exposed to weaponed assault.*¢6

However, this is not the only criticism of this concept for the exercise of extraterritorial
jurisdiction.

"More importantly, because the justification of the protective principle is rooted in

the concept of State sovereignty and political independence, which every State de-

fines for itself, there is unmistakably a danger that States might abuse the protective

principle. "4’
Proceedings against delinquents alleged to have committed an offence with regard to
the violation of national safety (that group of offences which are characteristically sub-
ject of this concept of justification for extraterritorial juridical competence) are likely
to take place within an atmosphere that is hostile and vindictive, thus may resulting

inevitably prejudicial towards a fair proceeding.*®

Furthermore, asserting this type of juridical competence has the potential to harm
cross-national connections and cooperation or even trigger countries into acts of re-
prisal.*¢° On the one hand, since for the same offence, different countries could claim
juridical competence at the same time.*’° On the other hand, since offences targeting
the violation of national safety, contrary to general offences, may have the endorse-

ment or acquiescence of another country.*’!

For Ryngaert, "[1]t appears desirable to adopt an international convention on protective
jurisdiction."47?> Nevertheless, he himself notes that, like elsewhere along the spectrum
of juridical questions in that area, such an agreement could be difficult to achieve,
given the intractable concerns and positions of the different countries.*’” Further, "[...]
the flaws inherent in unilateral jurisdiction could be remedied by providing for an in-
dependent international tribunal competent to prosecute perpetrators of crimes against

the security of the State, along the lines of the International Criminal Court."*’* But

465 Ryngaert, in: Jurisdiction in International Law, p. 115.
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Ryngaert also assesses chances of setting up one like this to be low, because countries
would hesitate to give an international body decision-making authority in the case of
attacks against their own domestic safety.*’> Questions would arise as to how decisions
should be made, e.g., especially in times of war, where betrayal offences can bring

significant informational advantages to combatant nations.*

"In spite of the bias potentially displayed by courts when exercising protective juris-
diction, one could, however, take comfort in the fact that protective jurisdiction is in
practice hardly exercised."*”” But if practiced, there is little dispute about doing s0.4”8
All in all, "[1]n ordinary circumstances, it is exercised over offenses which the State in
where they took place does not condone or support, e.g. plotting the overthrow of a

State with which the territorial State is not at war."+”?

f. Universality Principle

In addition to this, there is another recognized concept to legitimately justify an extra-
territorial assertion of jurisdiction, which is explained in the following. Generally,
which has been explained so far, the legitimate assertion of juridical competence pre-
supposes that there is a connection between the issue that needs governing and the
governing country.*Y However, there exists another concept of legitimate justification
for the assertion of juridical competence which functions without being grounded upon
some tying element attaching an event to the concerns of a country.*¥! "Under the uni-
versality principle, the nature of the act may in itself confer jurisdiction on any
State."#? It declares that certain criminal acts which are considered to be a threat to
the legal interests of the international community of states are subject to national
criminal jurisdiction even if the criminal act was not committed on the national terri-
tory, neither the perpetrator nor the victim are nationals of the judging state and the
criminal act is not directly directed against it.*3*> These are therefore criminal acts for

the prosecution of which none of the previously described reasonable and permissible
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connecting factors for the assertion or exercise of extraterritorially effective jurisdic-
tional competences on the domestic territory is necessary, because their combating is
in the interest of all members of the community of states.*®* This is because the entire
community of states has such a high interest in certain legal goods that their defense
by means of criminal law is permitted to every state under customary international
law.*® Tt is true that a majority of countries expect a degree of territorial tie by way
that a defendant is physically located within the country's borders, but nevertheless it

remains uncertain if international law obliges countries in this way at all.#3¢

"[...] [U]nder the universality principle, a State may exercise jurisdiction over any
offense without regard to any connection to that State, or the interests of other States
[...]."*7 This is also known as the principle of world law.*®® It can apply regardless
whether a country, which actually has bigger nexuses to a case, seeks to get handed

over the delinquent.**

At first glance, this throws almost everything that has been illustrated and learned here
till now into disorder. "It has been argued that the principles of jurisdiction are deriva-
tives of the definition of statehood."*** In view of the different reasonings and grounds,
rules and hurdles that objectively legitimate the exercise of a state's extraterritorial
jurisdiction, the question is obvious as to why they are necessary at all. This question
only does not arise if the seemingly broad approach discussed here also has corre-
sponding, not too vague, guard rails and restrictions. Otherwise, simply thought, states
could always refer to this one and the other approaches would hardly have a value any
more. The bottom line is that disagreement in those questions could lead to a mess of
competences between different states, which could also have a negative impact on in-
ternational relations and legal certainty. In this respect, it is apparent that this approach
needs to be restrained to some extent in its broad scope of application. Therefore, the
following will address these necessary limitations and bases of legitimacy for this ap-

proach.
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"In particular, universal jurisdiction over crimes such as piracy, drug offenses, hijack-
ing, hostage-taking, and other terrorist acts lends itself to justification under the com-
mon interest rationale."*! But this reasoning also reveals shortcomings. "The common
interest rationale is not very helpful in justifying the exercise of universal jurisdiction
over crimes against international humanitarian law (war crimes, genocide, crimes
against humanity), however."#? This is because the executors who commit those of-
fences usually target a specific country or geographic area for a variety of possible
reasons, which makes the probability that the executors will also commit these of-
fences again in other countries seems low.*>? Indeed, the predominant legitimation is
that a number of offences can be deemed ethically so objectionable as to entitle, if not

oblige, every country for prosecution.***

Practically, the enforcement of extraterritorial juridical competence on this ground
tends to be fostered through widespread community disgust caused through delin-
quent's appearance, who commits such an offence, in the respective country.*>> From
a politics' point of view, tolerating such a delinquent's physical appearance, regardless
of the fact it may not represents a common threat, shows disadvantageous for a coun-
try.*%® "In recent times, media pressure has considerably fed this indignation, with jour-
nalists sometimes tracking down presumed perpetrators living quietly in the territory

of a bystander State."*"’

Ultimately, the question remains under which conditions respectively for which of-
fences this type of assertion of juridical competence is accepted. Especially war
crimes, crimes against humanity and genocide are covered by the universality princi-

498 These crimes under international law are codified in multilateral agreements

ple
and, moreover, are recognized under customary international law.**® Furthermore, an-
other parameter for the acceptance is the one which was also explained earlier and

finds here application as well:3% "If there is no protest, because no State feels harmed

41 Ryngaert, in: Jurisdiction in International Law, p. 126.

492 Tbid.

493 Cf. ibid., pp. 126-127.

494 Cf. ibid., p. 127 with reference to Yee, in: CJIL, Vol. 10 (2011), 503, 505 and there with further
references.
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in its interests, [it] [...] will be lawful.">°! Furthermore, it must also be noted in this
context that regarding this type for justifying extraterritorial legal competence its dis-
pute capacity is overestimated.’*? "[...] [T]he cases that actually went to trial, most
defendants were low-level perpetrators who had sought refuge in bystander States and
had lost the support of their territorial State [...].">% In fact, countries seem to have
used this justification for their legal competence mainly in situations where a risk of
disputes with other countries was marginal.>** Ultimately, cases which actually ended

up in court did neither result in diplomatic challenges nor disputes.**?

"The question arises whether States could also exercise universal jurisdiction over of-
fenders who are not (yet) present in their territory (i.e. in absentia [emphasis in origi-
nal]).">% As this could probably be discussed in more detail, but is not intended to be
in focus here, it will therefore only be briefly addressed in the following. Ryngaert
"[...] supports the reasonable exercise of universal jurisdiction in absentia [emphasis
in original], on the ground that the fight against impunity demands that as wide a
prosecutorial net as possible be cast."°” Nevertheless, Ryngaert also sees the flipside
of this approach: "Still, while the argument in favor of universal jurisdiction in absen-
tia [emphasis in original] is cogent, reasonableness requires that due consideration is

given to the legitimate concerns of foreign States and their agents."%8

"The universality principle is typically invoked in a criminal law context, regarding
the prosecution of heinous crimes.">” This has been considered so far. If an offence
has been committed, there is usually also a quantifiable degree of compensation nec-
essary. Thus, "[...] not only may a State's criminal courts be willing to establish uni-
versal jurisdiction, so may also a State's courts in civil matters.">!° Consequently, the
question arises whether this approach to justifying extraterritorial juridical competence
can also be permissible for such issues? "A State may allow its courts to hear com-

plaints for damages by victims of serious infringements of international law, typically

301 Ryngaert, in: Jurisdiction in International Law, p. 128.
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303 Tbid. with further references.
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gross human rights violations, wherever these violations may have occurred."!! To
differentiate between the two species, a nomenclature seems useful. Ryngaert suggests
that "[t]his jurisdiction may be characterized as universal fort [emphasis in original] or
civil [emphasis in original] jurisdiction.">'? Another question in this context is whether
the two species differ in terms of function or if they work similarly? "Like universal
criminal jurisdiction, universal tort jurisdiction may be solely premised on the heinous
nature of a particular violation, without a territorial or personal nexus to the forum
being required."*!'® This shows, the two species seem similar in terms of their function
respectively their distinctive feature in comparison to the other permissible justifica-
tions for extraterritorial juridical competence presented. But, "[i]n practice, in tort
cases under the universality principle, personal jurisdiction over the defendant will
ordinarily not be established if the defendant has no minimal territorial [emphasis in
original] contacts with the forum.">'* Which in turn raises the question of why this
should then constitute a separate species of justification for extraterritorial juridical
competence? Because, it "[...] does not require that the defendant reside in, or be a
national of, the forum State."*'> Hence, a certain distinction can be observed, which
makes the establishment of a separate species seem comprehensible. What also illus-

trates this is the fact that "[t]ransient or tag presence may suffice.">!6

Apart from these classifications, the next question is whether this concept of claiming
juridical competence extraterritorially enjoys comparable acceptance in common us-
age in the different countries and could be applied by many. According to Ryngaert,
"[t]hanks to the peculiar features of the US procedural system, universal tort jurisdic-
tion appears as a distinctly American phenomenon.">!'7 Thus, the question arises on
what basis and for which offences this concept is typically used there. "Federal courts
in the US [...] have received numerous human rights complaints, notably on the basis
of the Alien Tort Statute (ATS), a statutory instrument which [...] confers universal

tort jurisdiction on US federal courts for violations of 'the law of nations.">!®

1 Ryngaert, in: Jurisdiction in International Law, p. 135.

312 Tbid.

313 Ibid. with deeper explanation and there with further background references.
314 Tbid., footnote 216 with further background references.

315 Tbid., footnote 216 with further background references.

316 Tbid., footnote 216 with further background references.
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Nevertheless, this would seem to suggest that this concept of claiming juridical com-
petence extraterritorially is not widespread in other countries. Indeed, as Ryngaert
points out, "[o]utside the US, even in Western States, universal tort jurisdiction is a
less known quantity: States typically require a connection with the forum to ground

their jurisdiction.">!

This in turn raises the question of whether this concept is then recognized as legitimate
at all if it is not also applied by the majority of countries. From Ryngaert's point of
view, a non-widespread application of this concept does not necessarily mean that it is
unlawful or considered unlawful.’?* Shortly summarized, "[...] tendencies demon-
strate that in Europe and elsewhere,[®?!) most transnational human rights claims are
and will be reframed as regular tort claims governed by private international law, with
its own rules of adjudicatory jurisdiction and choice of law."32? This is followed by the
question of how such constellations are handled in an economic context. "Often, such
claims may be brought against a parent corporation in its home State, for an alleged
violation of its duty of care under domestic tort law vis-a-vis the foreign activities of

its foreign-based subsidiary.">??

In summary, it can be stated that there is also the predominantly recognized possibility
of establishing extraterritorial juridical competence in this area. "Still, the establish-
ment of jurisdiction under rules of private international law without any, or with only
a slight, connection may be reason for some concern.">?* In any case, under the prin-
ciple of international law, genocide, slave trade, war crimes, aircraft hijackings, and
certain acts of terrorist violence can be prosecuted by every state today.>?> All in all,
"[m]ost doctrine argues that universal jurisdiction is lawful under customary interna-

tional law."32¢
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g. Interim Conclusion
In order to be able to evaluate and classify with regard to the topic of this dissertation,
in the introductory paras. was announced that first necessary bases are to be created

grounded in questions, which have now been researched and answered.

First of all, it can be stated that chapter III is closely related to chapter II. "It has been
argued that the principles of jurisdiction are derivatives of the definition of state-
hood."3?7 The territorial sovereignty of a sovereign state means the authority over all
persons and processes in its own territory, the personal sovereignty means the authority
over the nationals, which often coincide.’?® Territorial sovereignty means the exclusive
power to perform sovereign acts on a certain territory.’?® State sovereignty is ex-
pressed, among other things, in the comprehensive power to issue legal acts ("jurisdic-
tion to prescribe"**?).>3! Due to the prohibition of intervention, the enactment of sov-

532 How-

ereign acts with effect towards foreign countries is in principle inadmissible.
ever, in the course of the research it could be found out that facts of a case are not
always limited to one territory. If a state act may refer to foreign facts is determined
by whether there is a connecting factor recognized under international law. These were
presented and discussed in the course of this chapter. And here again we come full
circle to chapter II.

"Territoriality, active and passive personality as well as the protective principle

mirror the fact that a State under international law must necessarily possess a terri-

tory, a population and an independent government that may exercise its international

law personality.">3

Furthermore, these results of the research and this chapter prove that the exceptional
case and the phenomenon of extraterritoriality exists, is one that is generally recog-
nized under certain conditions and is applied in practice. This is because territorial

sovereignty provides an essential connecting factor for the use of state regulatory

327 Li, in: Reconceiving Extraterritorial Jurisdiction, p. 50.
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power in accordance with the principle of territoriality.>** But, as illustrated, there are

other recognized connecting factors.

"Extraterritoriality">*> is "[t]he application of a measure triggered by something other
than a territorial connection with the regulating state." 3¢ It was also found out that this

has to be distinguished from "Territorial Extension">3’

where "[t]he application of a
measure is triggered by a territorial connection but in applying the measure the regu-
lator is required, as a matter of law, to take into account conduct or circumstances

abroad.">38

The enlargement of laws in this nature produces extraterritorial impacts,
despite the fact that it refers to subjects of law that have a connection to the territory
of the state claiming competence.>*° For those cases that lie between a genuine, com-
prehensive extraterritorial exercise of jurisdiction and a non-extraterritorial exercise of
jurisdiction like the extension of the jurisdictional authority, international law schol-
arship applies the classic categories for which the legality of an extraterritorial juris-
dictional authority is recognized as well.>*® The questions under which circumstances
extraterritorial laws and extraterritorial impacts are permissible from the perspective

of international law and where this phenomenon find its legal limitations can be an-

swered as follows.

Fundamentally, as shown above, there are two different ways of answering this ques-
tion.>*! "Either one allows States to exercise jurisdiction as they see fit, unless there is
a prohibitive rule to the contrary, or one prohibits States from exercising jurisdiction
as they see fit, unless there is a permissive rule to the contrary.">*? Even though there
are plausible arguments for both ways, this dissertation follows the latter. Reason for
this is that "[t]he second approach, which purportedly reflects customary international

law, has been taken by most States and the majority of the doctrine.">*

Origins of extraterritoriality and the technical functionality were briefly explored and

"[t]he previous sections discussed how statutes could apply extraterritorially, in the

334 Cf. Herdegen, in: Volkerrecht [International Law], § 23 para. 5.
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sense that they purport to regulate activity that takes place, at least in part, outside the
asserting State's territory.">** By this means some realized practical examples of regu-
lations were shown in the face of, e.g., the FCPA to demonstrate the technical func-

tionality in practice.

Thus, the last section showed that countries are entitled to invoke multiple bases for
their extraterritorial juridical competence over identical cases.* This shows the fol-
lowing short example. "In the case of a citizen of State X committing a crime in State
Y against a citizen of State Z, all three States may have jurisdiction, on the basis of the
territoriality principle, the active personality principle, or the passive personality prin-
ciple."3# Moreover, it has also been demonstrated in this chapter that in specific cir-
cumstances, more than "just" three countries, as in this example, could be considered
for legitimate assertion of their juridical competence. "[...] [I]f the crime is an inter-
national crime that gives rise to universal jurisdiction, every single State may have
jurisdiction, irrespective of a nexus with the crime.">*’ In addition, it was possible to
identify that this is not the only circumstance and the only area in which a large number
of countries might be eligible for juridical competence to decide on a case. "In the field
of economic law, given the integration of the global economy, restrictive business
practices and fraudulent securities transactions may produce worldwide effects, and

cause several States to assert effects-based jurisdiction.">*?

Such legitimizing domestic connections allow a state to regulate the conduct of per-
sons abroad or otherwise (completely or partly) to regulate matters located abroad,

which is then referred to as extraterritorial or extraterritorially effective regulation.>*

All in all, then, this chapter has shown that the field in which the exceptional case of
jurisdiction and phenomenon of extraterritoriality operates and the determination of
juridical competence in a given situation depends on various factors and can be highly
complex. "The system of jurisdiction, in both criminal and economic matters, is, ac-
cordingly, one of concurrent [emphasis in original] jurisdiction.">° Thus, it seems im-

portant to understand and balance the different possible perspectives and interests of

>4 Ryngaert, in: Jurisdiction in International Law, p. 94.
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the notifying countries in order to find a solution to such a competitive situation. "This
may be problematic, and spark normative competency conflicts between States.">! It
is obvious that every country claiming juridical competence probably has a good rea-
son, at least from its point of view, why that country of all countries should decide on
the underlying situation. "For instance, in the field of criminal law, only the State that
could gain custody of the presumed offender, and put him or her on trial, will be able
to effectively exercise its jurisdiction."3>? However, some countries that would be able
to invoke a justifiable reason for their juridical competence as well could refuse to do
$0.%3 Such countries could then argue a more powerful justification for its claims, in
particular because on the basis it has a higher connection than other countries to those
facts or persons involved.’** For such cases in an commercial and business context,

Ryngaert summarizes his observations as follows:

"Somewhat similarly, in the field of economic law, it may happen that States clamp
down on a restrictive business practice and impose fines pursuant to the territorial
principle—while other States may contend that they, in fact, have a stronger territo-
rial link with the practice, and, on that basis, they are entitled to allow the practice

without regulatory intervention by other States.">

Where multiple countries may be juridical competent regarding an issue in question,
there cannot be taken as granted any subordination from those countries towards a
country which claims juridical competence foremost.>>® "Because jurisdiction under
international law is concurrent, conflicts over which State's jurisdictional assertions
are most legitimate in a given case may surely arise.">’ This observation has been
seen before and examples of this can be found in each of the legitimate and recognized
grounds for the use of extraterritorial juridical competence that have been demon-
strated. "As to universal jurisdiction, for instance, the State on whose territory an in-
ternational crime has been committed may argue that its right to establish jurisdiction
(and to either prosecute or not prosecute) prevails over bystander States' right to do

s0."3%8 However, examples can be found not only in criminal law or similar, but also —
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and this is a crucial conclusion for the focus of this dissertation — especially in the
economic context. "By the same token, as to antitrust jurisdiction, the State on whose
territory a cartel was formed may argue that its right to establish jurisdiction [...] pre-
vails over the regulatory claims of States where any adverse territorial effects may be

felt.">

If several countries now feel and declare themselves juridically competent for a case
to be decided and do not want to deviate from this even in view of the possibly good
reasons of other countries, the question of how such differences can be settled is obvi-
ous. "In order to solve conflicts of jurisdiction, some writers and courts have asserted
the primacy of territoriality, on the ground that territoriality is the basic rule of juris-
diction, and other grounds of jurisdiction, the exceptions.">% Assuming that this would
be applied in practice, this approach cannot settle every dispute. For, as revealed in
particular in an example just shown before, there may indeed be cases where several
countries could rely on this approach — especially in the context of the business world.
Furthermore, "[i]n fact, [...] the international law of jurisdiction does not seem to pri-

oritize the bases of jurisdiction.">¢!

It is also questionable whether these problems, which are more technical in nature, are
the only ones. Because "[m]oreover, even if territoriality were to be seen as being the
paramount principle of jurisdiction, normative competency conflicts could not be ex-
cluded.">®? This can be illustrated by looking at and following the example from the
business world, and this also enables to draw a connection to the topics in this context

already touched upon.

"In the field of economic law in particular, different States may in fact all rely on the
territorial principle in order to justify their jurisdictional assertions: either the conduct
(or part of it), or the effects of one and the same economic transaction may have

occurred within their territory.">6

The extraterritorial effects of regulations that are domestically oriented and aim to pro-
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tect domestic economic interests,”** can lead to a practicing country's reckless pursuit

of its interests without taking into account the interests and reasons of other countries
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that might be objectively more legitimate. Such dilemmas are more likely to increase
in the future, because, as mentioned at the beginning, in view of the modern separation
of tasks in the global economy, expressed, e.g., in very long and diverse supply chains,
the regulatory purpose of these domestic regulations can often no longer be fulfilled
without covering foreign factual components.>® It is therefore on the one hand under-
standable that states make processes abroad the subject of their national law if they
have adverse effects on domestic protected interests.’*® On the other hand, the previ-
ously concluded must be taken into account that "[j]urisdiction is an aspect of sover-
eignty: it refers to a state's competence under international law to regulate the conduct

of natural and juridical persons.">¢’

Very few affected countries will willingly hand
over this right to a country that wants to enforce its personal financial concerns in a
given matter, especially if it is itself affected in some way by that matter. This can lead
to conflicts. Thus, one answer to the question which chances, impacts and possibly
also problems or challenges extraterritoriality or extraterritorial effective regulations
cause, especially in practice, is that a state can pursue its goals and interests with do-
mestic regulations abroad, even if at first glance it is not competent to do so according
to the basic theory of the state. Because, as simply summarized beforehand, the "nor-
mal case" is that a sovereign state generally has exclusively, and without interference
from another state, jurisdiction over issues that occur within the scope of its territory
and the persons therein. Looking at the flip side, extraterritoriality can lead to conflicts
between states, which could both or all claim to be juridical competent. It is not easy
to resolve these conflicts, since the connecting and permissive principles are not pre-

ceded by a superordinate system of values, according to which one would take prece-

dence over the other.>%®

Based on the previous findings and the underlying literature, it can be stated that due
to the fact that international law, however, does not determine a ranking among the
permissible principles and cannot force a state by means of a court decision or similar,
the more powerful state usually emerges as the winner from such jurisdictional con-
flicts or questionable constellations, regardless of the quality of its arguments under

international law.
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IV. LKSG in the View of International Law

This chapter focuses on the "Act on Corporate Due Diligence Obligations for the Pre-
vention of Human Rights Violations in Supply Chains (Lieferkettensorg-
faltspflichtengesetz — LkSG)", which was passed by the German Bundestag on 16th
July 2021 as part of the "Act on Corporate Due Diligence Obligations in Supply
Chains".>® Having laid the theoretical foundations for the evaluation of the LkSG from
the perspective of international law in the previous chapters, it is now possible to go
deeper into this analysis. Without the theoretical foundations for this, it would not have
been possible to evaluate whether the LkSG reveals extraterritoriality, impacts extra-
territorially, and whether this, if present, is also legal from the perspective of interna-
tional law by linking to one or more of the illustrated principles of international law
that permit this. First, a general introduction to the LkSG is given, before the conse-
quences arising from it are discussed. Finally, the extraterritorial impacts of this act
are crystallized and reflected upon against the background of the previous results in

the view of the international law.
1. Introductory Overview

In order to be able to crystallize and evaluate the extraterritorial impacts of the LkSG,
it seems necessary to get to know this act and the reasons for the necessity for it in the
first place. The background and considerations of the legislator for the LkSG will be
presented as an introduction and then the contents and consequences of the law will be

examined.

a. Background for the LKSG in the View of International Law

By way of introduction, it can be said that an extraterritorial duty to safeguard human

rights results for the Federal Republic of Germany from international human rights.>”

For by acceding to international human rights treaties, states assume obligations to
"respect, protect and fulfil human rights">’!.>> The "duty to respect">’® means that

states must refrain from interfering with or curtailing the enjoyment of human rights.>’

399 Cf. Act on Corporate Due Diligence Obligations in Supply Chains, p. 1.
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The "duty to protect">’ requires states to protect individuals and groups from human
rights violations.>’® This includes protection against infringements by third parties,
such as companies.’’” Such a "duty to protect"’® can be fulfilled as follows:>" "[...]
[B]y establishing appropriate laws and regulations, together with monitoring, investi-
gation and accountability procedures to set and enforce standards for the performance
of corporations."*® In General Comment No. 24, the ECOSOC Committee on Eco-
nomic, Social and Cultural Rights, in line with the UN Guiding Principles on Eco-

nomic and Human Rights, specifies the "duty to protect"*8! by stating the following:>%?

"The obligation to protect entails a positive duty to adopt a legal framework requiring
business entities to exercise human rights due diligence in order to identify, prevent
and mitigate the risks of violations of Covenant rights, to avoid such rights being
abused, and to account for the negative impacts caused or contributed to by their
decisions and operations and those of entities they control on the enjoyment of Cov-

enant rights."

Furthermore, there is a suggestion as to how this could be implemented: "States should
adopt measures such as imposing due diligence requirements to prevent abuses of Cov-
enant rights in a business entity's supply chain and by subcontractors, suppliers, fran-

chisees, or other business partners.">%*

The "duty to ensure/fulfil">® means that states must take positive measures to facilitate
the enjoyment of fundamental human rights.’®¢ Added to these three obligations is the
need for States Parties to ensure that individuals also have "access to effective rem-

edy"*¥7 in order to assert these rights;>%® whereby that in the official German translation
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of the Civil Covenant has been translated restrictively as the right to lodge an effective

complaint>%,5%0

The Federal Republic of Germany is thus obliged by international law to protect indi-
viduals and groups from human rights violations, including by corporations.>*! With
Art. 1 para. 2 of the German Constitution, the Federal Republic of Germany or the
German people profess inviolable and inalienable human rights as the basis of every
human community, of peace and of justice in the world.>*? For a long time, the Federal
Republic of Germany has been pursuing its duty to protect with various legal regula-
tions through which it contributes to protecting the human rights of individuals and
groups in Germany from violations by companies.’*3 With the LkSG, it supplements
its "duty to protect"*4, applies it explicitly to all human rights contained in the UN
Civil Covenant and UN Social Covenant, and includes the human rights of individuals
and groups outside its territory mentioned in the covenants in the protection against

violations by companies based in Germany and their supply chains.>*>

The extraterritorial scope of this "duty to protect">°® has been repeatedly emphasized
and increasingly elaborated since the beginning of the 21st century.>®’ Already in 2004,
the UN Human Rights Committee declared the following in General Comment No. 31
in this regard:>*® "[...] [A] State party must respect and ensure the rights laid down in
the Covenant to anyone within the power or effective control of that State Party, even
if not situated within the territory of the State Party.">*® In addition, the ECOSOC
Committee on Economic, Social and Cultural Rights, in the above-mentioned Decla-
ration on the Obligations of States Parties in 2011, stated as follows:%%° "States parties

should also take steps to prevent human rights contraventions abroad by corporations

389 Cf. Wehrmann, in: Depping/Walden LkSG, § 2 para. 19 with reference to the German Act from
15th November 1973 regarding the International Covenant on Civil and Political Rights from 19th
December 1966, BGBI. 1973 11 1533, 1535.

390 Cf. Wehrmann, op. cit., § 2 para. 19.

91 Cf. ibid., § 2 para. 20.

392 Cf. ibid.

393 Cf. ibid.

3% Ibid., § 2 para. 19.

393 Cf. ibid., § 2 para. 20.

3% Ibid., § 2 para. 19.

97 Cf. ibid., § 2 para. 21.

398 Cf. ibid.

399 CCPR/C/21/Rev.1/Add. 13, p. 4 para. 10.

600 Cf. Wehrmann, op. cit., § 2 para. 21.
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which have their main offices under their jurisdiction, without infringing the sover-
eignty or diminishing the obligations of the host States under the Covenant."®! In
2017, the ECOSOC Committee on Economic, Social and Cultural Rights added that
the extraterritorial "duty to protect"®?? to regulate foreign-related activities of domes-
tically-based companies derives from customary international law,%®® in that
"Customary international law also prohibits a State from allowing its territory to be
used to cause damage on the territory of another State, a requirement that has gained

particular relevance in international environmental law."¢04

With regard to the extraterritorial obligations of states in the area of economic, social

and cultural rights, the Maastricht Principles®®

, although not formulated and adopted
by the UN and thus not binding, but formulated in 2013 by internationally recognized
experts, serve significantly as an interpretative aid, to which again the ECOSOC Com-
mittee on Economic, Social and Cultural Rights has already referred.®%¢ In Section IV
of the Maastricht Principles, Principle 23 first states on this matter that "[a]ll States
must take action, separately, and jointly through international cooperation, to protect

economic, social and cultural rights of persons within their territories and extraterrito-

rially [...]"607.608

Furthermore, on this topic and in the same section of the Maastricht Principles, the

following statement is made in its Principle 24:5%°

"All States must take necessary measures to ensure that non-State actors which they
are in a position to regulate [...] such as private individuals and organisations, and
transnational corporations and other business enterprises, do not nullify or impair the

enjoyment of economic, social and cultural rights."¢!°

601 E/C.12/2011/1, p. 2 para. 5.

602 Wehrmann, in: Depping/Walden LkSG, § 2 para. 19.

603 Cf. ibid., § 2 para. 21 with reference to E/C.12/GC/24, pp. 8-9 para. 27.

04 B/C.12/GC/24, p. 9 para. 27 with further references.

605 Cf. Maastricht Principles, pp. 6-13.

606 Cf. Wehrmann, op. cit., § 2 para. 22.

607 Maastricht Principles, Principle 23, p. 9.

608 Cf. Wehrmann, op. cit., § 2 para. 22 with reference to Maastricht Principles, Principles 23 and 24,

p. 9.
609 Cf. Wehrmann, op. cit., § 2 para. 22 with reference to Maastricht Principles, Principles 23 and 24,

p. 9.
610 Maastricht Principles, Principle 24, p. 9.
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Moreover, Principle 25 letter c) describes the conditions under which companies can

be regulated:®!"

"States must adopt and enforce measures to protect economic, social and cultural
rights through legal and other means, including diplomatic means [...] as regards
business enterprises, where the corporation, or its parent or controlling company, has
its centre of activity, is registered or domiciled, or has its main place of business or

substantial business activities, in the State concerned [...] [.]"¢'"?

In addition, Principle 27 adds to these obligations by stating the following:%!3 "All
States must cooperate to ensure that non-State actors do not impair the enjoyment of
the economic, social and cultural rights of any persons."%!* Beyond that, Principle 27
supplements the subsequent: "This obligation includes measures to prevent human
rights abuses by non-State actors, to hold them to account for any such abuses, and to

ensure an effective remedy for those affected."¢!>

Key elements of the Maastricht Principles were included by the ECOSOC Committee
on Economic, Social and Cultural Rights in its General Comment No. 24 on the obli-
gations of States under the International Covenant on Economic, Social and Cultural

Rights in relation to business activities:®!®

"The extraterritorial obligation to protect requires States parties to take steps to pre-
vent and redress infringements of Covenant rights that occur outside their territories
due to the activities of business entities over which they can exercise control, espe-
cially in cases where the remedies available to victims before the domestic courts of

the State where the harm occurs are unavailable or ineffective."¢!”

General Comment No. 24 para. 31 adds which companies should be regulated by
stating that "[t]his obligation extends to any business entities over which States parties
may exercise control, in accordance with the Charter of the United Nations and appli-

cable international law [...]"°!® and the following:®!°

611 Cf. Wehrmann, in: Depping/Walden LkSG, § 2 para. 22 with reference to Maastricht Principles,
Principle 25 ¢), p. 9.

612 Maastricht Principles, Principle 25 c), p. 9.

613 Cf. Wehrmann, op. cit., § 2 para. 22 with reference to Maastricht Principles, Principle 27, p. 10.
614 Maastricht Principles, Principle 27, p. 10.

615 Ibid.

616 Cf. Wehrmann, op. cit., § 2 para. 23 with reference to Maastricht Principles, pp. 6-13 and
E/C.12/GC/24, especially p. 10 paras. 30 and 31.

817 B/C.12/GC/24, p. 10 para. 30.

613 Tbid., para. 31 and there with further references.

619 Cf. Wehrmann, op. cit., § 2 para. 24 with reference to E/C.12/GC/24, p. 10 para. 31 and there with
further references.
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"Consistent with the admissible scope of jurisdiction under general international law,
States may seek to regulate corporations that are domiciled in their territory and/or
jurisdiction: this includes corporations incorporated under their laws, or which have
their statutory seat, central administration or principal place of business on their na-

tional territory."62

Finally, in para. 33 of General Comment No. 24, the extraterritorial concept of the
Maastricht Principles is linked to the UN Guiding Principles on Business and Human

Rights (Principle 13) by stating the following:?!

"In discharging their duty to protect, States parties should also require corporations
to deploy their best efforts to ensure that entities whose conduct those corporations
may influence, such as subsidiaries (including all business entities in which they have
invested, whether registered under the State party's laws or under the laws of another
State) or business partners (including suppliers, franchisees and subcontractors),

respect Covenant rights. "2

Moreover, the subsequent is added there in this regard:®>* "Corporations domiciled in
the territory and/or jurisdiction of States parties should be required to act with due
diligence to identify, prevent and address abuses to Covenant rights by such subsidi-

aries and business partners, wherever they may be located."6%*

Thus, international law imposes an extraterritorial obligation on states to regulate
foreign-related activities of domestically based companies and provides a clear recom-

mendation for the adoption of a supply chain law.%?

In 2014, the Federal Republic of Germany, like all UN member states, was requested
by the Human Rights Council to draw up a NAP for the implementation of the UN
Guiding Principles on Business and Human Rights.®?® Two years later, the Committee

of Ministers of the Council of Europe reinforced the call for the implementation of the

620 B/C.12/GC/24, p. 10 para. 31 with reference to CM/Rec(2016)3, Appendix to Recommendation
CM/Rec(2016)3, p. 11 para. 13.

621 Cf. Wehrmann, in: Depping/Walden LkSG, § 2 para. 24 with reference to Maastricht Principles,
pp. 6-13 and E/C.12/GC/24, pp. 10-11 para. 33 and UN, Guiding Principles on Business and Human
Rights, Principle 13 (pp. 14-15).

022 B/C.12/GC/24, p. 10 para. 33.

623 Cf. Wehrmann, op. cit., § 2 para. 24 with reference to Maastricht Principles, pp. 6-13 and
E/C.12/GC/24, pp. 10-11 para. 33 and UN, op. cit., Principle 13 (pp. 14-15).

624 B/C.12/GC/24, pp. 10-11 para. 33 with reference to UN, op. cit., Principle 13 (pp. 14-15).

625 Cf. Wehrmann, op. cit., § 2 para. 25.

626 Cf. ibid., § 2 para. 26 with reference to A/HRC/RES/26/22, especially p. 2.
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UN Guiding Principles on Business and Human Rights in general and the establish-
ment of a NAP with its already further mentioned Recommendation on Business and
Human Rights.®?” The German government presented the NAP in December 2016 after
an almost two-year consultation and negotiation process.’?® It contains a number of
measures that were gradually implemented by the responsible ministries.®*® Compa-
nies were only expected to introduce the core elements of human rights due diligence,
but this was combined with the indication that a legal obligation may be created if the
target of 50% of companies with more than 500 employees in Germany did not comply
with this expectation.®*? As the result of the NAP monitoring in 2020 then showed, the
target was not achieved to the politically hoped-for extent through a corresponding
perception of corporate self-responsibility, because the hoped-for broad impact of the
voluntary incentives in the NAP fell short of expectations, and four years after the
NAP was adopted it was clear that only 13-17% of German companies with over 500
employees integrated the measures laid down in the NAP into their corporate pro-
cesses.®! Consequently, on 16th July 2021, the respective act was passed, of which

the LkSG is the integral part (as Art. 1).63

b. Reasons for the LkSG and Placement

Building on this background to the LkSG, the content-related reasons for this act are
now to be explored and the act will be placed in the respective current legal world.
Both was formulated in the explanatory memorandum to the LkSG and will be pre-

sented below as a basis for further consideration.

According to the explanatory memorandum this act serves to improve the international
human rights situation by responsibly shaping the supply chains of companies based
in the Federal Republic of Germany.%*3 Companies based in Germany above a certain
size are obliged to better fulfil their responsibility in the supply chain with regard to
respect for internationally recognized human rights by implementing the core elements

of human rights due diligence.®*

627 Cf. Wehrmann, in: Depping/Walden LkSG, § 2 para. 26 with reference to CM/Rec(2016)3, Appen-
dix to Recommendation CM/Rec(2016)3, especially pp. 10-11 letter b.

628 Cf. Wehrmann, op. cit., § 2 para. 26 with reference to NAP, especially pp. 4-28.

629 Cf. Wehrmann, op. cit., § 2 para. 26 with reference to NAP, especially pp. 4-28.

630 Cf. Wehrmann, op. cit., § 2 para. 26 with reference to NAP, especially p. 10.

631 Cf. Wagner/Ruttloff/Wagner, in: Wagner/Ruttloff/Wagner LkSG, Preface, p. X.

832 Cf. Act on Corporate Due Diligence Obligations in Supply Chains, pp. 1-21.

633 Cf. BT-Drucks. 19/28649, p. 23.

634 Cf. ibid.
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Due to the high level of international integration of its economy, the Federal Republic
of Germany would, according to the explanatory memorandum, bear a special respon-
sibility for sustainable and fair world trade.®* Its economic model of the social market
economy would stand for protecting the freedom of the economy and functioning com-
petition, for ensuring prosperity and social security, for living social partnership, free
trade unions, far-reaching labor law and occupational health and safety, and for pro-

tecting the environment.%3¢

Pursuant to the explanatory memorandum, in recent decades, the importance of corpo-
rate responsibility in transnational activities has steadily increased.®*” In 2011, with
the UN Guiding Principles on Business and Human Rights, the global community for
the first time created a global standard of conduct for companies to respect human
rights in supply chains.®*® The legally non-binding human rights due diligence obliga-
tions enshrined in the Guiding Principles have been incorporated into the main ILO
and OECD frameworks on responsible corporate governance.®*® At the same time, they
form the basis for the National Action Plan on Business and Human Rights (NAP),
which the Federal Government adopted in 2016.540

Because of their strong integration into global sales and procurement markets, German
companies are, according to the explanatory memorandum, particularly confronted
with human rights challenges in their supply chains.®*! This would apply in particular
to economically important sectors such as the automotive industry, mechanical engi-
neering, the metal industry, chemicals, textiles, food and luxury goods, wholesale and

retail, the electronics industry and energy suppliers.®+?

As per the explanatory memorandum, in the course of the implementation of the NAP,
it has become clear that a voluntary commitment is not sufficient for companies to
adequately fulfil their human rights due diligence.®** Therefore, a legal anchoring with

official enforcement mechanisms would have been necessary.®**

635 Cf. BT-Drucks. 19/28649, p. 23.
636 Cf. ibid.
837 Cf. ibid.
638 Cf. ibid.
639 Cf. ibid.
640 Cf. ibid.
841 Cf. ibid.
642 Cf. ibid.
643 Cf. ibid.
644 Cf. ibid.
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At the same time, this would lay the foundation for a uniform understanding of the
depth and breadth of corporate responsibility and its coherent implementation.5> It
would set out what companies must do to comply with their human rights due diligence
obligations and where the limits of their duty to act lie.%*¢ Already now, violations of
legal positions protected by human rights would represent an incalculable reputational

risk for many companies.®4’

This would be especially true for companies with direct
contact to consumers.**® According to the explanatory memorandum, a growing num-
ber of companies have therefore already taken action and concluded corresponding
agreements with their suppliers.®*® Due to the lack of government regulations, the re-
quirements of the contracting companies, which they pass on to their suppliers, would
vary greatly.®° Therefore, there would have been a need for political action to inter-
vene in a regulatory way and to create a common framework.®! Pursuant to the ex-
planatory memorandum, the law wanted to avoid additional burdens for small and me-
dium-sized enterprises and limit itself to requirements for large enterprises that are

practicable, proportionate and can be implemented without excessive bureaucracy.5?

The due diligence requirements enshrined in the law are, as per the explanatory mem-
orandum, based on the generally recognized due diligence standard of the UN Guiding
Principles on Business and Human Rights and the NAP, what would be already in-
creasingly being applied in practice.®>® It would also cover environmental protection
and anti-corruption, insofar as human rights are directly affected by environmental
damage or corruption or international environmental agreements are explicitly referred

to 654

The act fits, according to the explanatory memorandum, into a recent legal develop-
ment at the EU level and in individual states that pursues the goal of responsible and
sustainable global business.®* Examples would include the UK's Modern Slavery Act

of 2015, the French Due Diligence Act of 2017 and the Dutch Child Labor Act adopted

645 Cf. BT-Drucks. 19/28649, p. 23.
646 Cf, ibid.

647 Cf, ibid.

648 Cf, ibid.

649 Cf, ibid.

630 Cf, ibid.

651 Cf, ibid.

652 Cf, ibid.

653 Cf, ibid.

634 Cf. ibid, p. 24.
635 Cf, ibid.
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in 2019.%5¢ The EU Timber Regulation of 2013 would enshrine due diligence require-
ments to prevent illegal logging worldwide, the EU Conflict Minerals Regulation,
which entered into force in 2021, would describe due diligence standards in accord-
ance with the relevant OECD Guidelines for the Prevention of Trade in Conflict Min-

erals.7

Moreover, "[o]n 23 February 2022, the European Commission presented a Proposal
for a Directive Corporate Sustainability Due Diligence."®® The draft Corporate Sus-
tainability Due Diligence Directive (CSDDD) includes both human rights and envi-
ronmental due diligence as well as rules on corporate governance, with the objective
of ensuring that EU enterprises apply specific due diligence rules to avoid adverse
impacts of their company's operations on human rights and the environment in their
value chains inside as well as outside of Europe.®>® These objective is in line with those
of the LkSG and the draft leans tightly to the LkSG regarding its key aspects.®*® "The
next step of the EU legislative process is the trilogue in which the Council, the Euro-
pean Parliament and the Commission will negotiate to finalize the directive."®! Start-
ing point for these proceedings has been initially scheduled for spring 2023 aiming to
pass the corresponding act before the end of 2023.5? At the cut-off date of the literature
research of this dissertation, there was no newer information known yet. "After the
entry into force, the member states have to translate the directive into national law after
two years at the latest."® As a result, the LkSG might need to be adapted along the

lines of the Directive.®®

c. Essential and Selected Contents of the LkSG

This chapter is dedicated to the essential contents of the LkSG, whereby, in order to
remain within the given framework, no claim is made to completeness, but rather it
was filtered in the light of the overarching research objective and from the perspective

of international law.

656 Cf. BT-Drucks. 19/28649, p. 24.

657 Cf. ibid.

658 BMAS, EU supply chain law initiative.

659 Cf. ibid. and see for the CSDDD European Commission, COM(2022) 71 final, 2022/0051 (COD).
660 Cf. BMAS, op. cit.

661 Thid.

662 Cf. ibid.

663 Tbid.

664 Cf. ibid.
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(aa) Scope and Definitions
According to Art. 5 para. 1 of the overarching Act on Corporate Due Diligence Obli-
gations in Supply Chains this act entered into force on 1st January 2023 (subject to
para. 2). Consequently, since this date, according to § 1 para. 1 sentence 1 LkSG, this

act applies to enterprises regardless of their legal form that

1. have their central administration, their principal place of business, their admi-
nistrative headquarters or their statutory seat in Germany and
2. that normally have at least 3.000 employees in Germany; employees posted
abroad are included.
As per § 1 para. 1 sentence 2 LkSG, notwithstanding sentence 1 no. 1, this act also

applies to enterprises regardless of their legal form that

1. have a domestic branch office pursuant to § 13d of the HGB and

2. that normally have at least 3.000 employees in Germany.
Sentence 3 expands the with "Scope of application" titled § 1 LkSG further by deter-
mining that from 1st January 2024 the thresholds stipulated in sentence 1 no. 2 and

sentence 2 no. 2 amount to 1.000 employees, respectively.

The § 2 LkSG headed "Definitions" provides what protected legal positions the LkSG
addresses (para. 1), what the LkSG understands under a human rights risk (para. 2),
under an environment-related risk (para. 3) or under a violation of a human rights-

related obligation (para. 4).

Having in mind the overarching research objective and the title of this work, there are

some explained terms in § 2 LkSG, which call attention.

As per § 2 para. 5 sentence 1 LkSG refers the supply chain within the meaning of this
act to all products and services of an enterprise. According to § 2 para. 5 sentence 2
LkSG it includes all steps in Germany and abroad that are necessary to produce the
products and provide the services, starting from the extraction of the raw materials to

the delivery to the end customer and includes

1. the actions of an enterprise in its own business area,
2. the actions of direct suppliers and

3. the actions of indirect suppliers.

The next one comes from § 2 para. 6 sentence 1 LkSG, which characterizes that the

own business area within the meaning of this act covers every activity of the enterprise
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to achieve the business objective. Pursuant to § 2 para. 6 sentence 2 LkSG this includes
any activity for the creation and exploitation of products and services, regardless of
whether it is carried out at a location in Germany or abroad. Based on § 2 para. 6
sentence 3 LkSG, in affiliated enterprises, the parent company's own business area
includes a group company if the parent company exercises a decisive influence on the

group company.

Furthermore, § 2 para. 7 LkSG describes that a direct supplier within the meaning of
this act is a partner to a contract for the supply of goods or the provision of services
whose supplies are necessary for the production of the enterprise's product or for the

provision and use of the relevant service.

Moreover, § 2 para. 8 LkSG determines that an indirect supplier within the meaning
of this act is any enterprise which is not a direct supplier and whose supplies are nec-
essary for the production of the enterprise's product or for the provision and use of the

relevant service.

(bb) Requirements and Sanctions
Insofar as the scope of application from § 1 LkSG is opened in relation to individual
subjects, § 3 LkSG, entitled "Due diligence obligations", sets out what is then expected
of them under this act. According to § 3 para. 1 sentence 1 LkSG are enterprises under
an obligation to exercise due regard for the human rights and environment-related due
diligence obligations set out in this division in their supply chains with the aim of
preventing or minimizing any risks to human rights or environment-related risks or of
ending the violation of human rights-related or environment-related obligations. As

per § 3 para. 1 sentence 2 LkSG the due diligence obligations include

1. establishing a risk management system (§ 4 para. 1 LkSG),

2. designating a responsible person or persons within the enterprise (§ 4 para. 3
LkSG),

3. performing regular risk analyses (§ 5 LkSG),

4. issuing a policy statement (§ 6 para. 2 LkSG),

5. laying down preventive measures in its own area of business (§ 6 para. 1 and 3
LkSG) and vis-a-vis direct suppliers (§ 6 para. 4 LkSG),

6. taking remedial action (§ 7 para. 1 to 3 LkSG),

7. establishing a complaints procedure (§ 8 LkSG),
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8.

9.

implementing due diligence obligations with regard to risks at indirect suppli-
ers (§ 9 LkSG) and
documenting (§ 10 para. 1 LkSG) and reporting (§ 10 para. 2 LkSG).

In § 3 para. 2 LkSG the appropriate manner of acting in accordance with the due dili-

gence obligations is determined according to

1.
2.

the nature and extent of the enterprise's business activities,

the ability of the enterprise to influence the party directly responsible for a risk
to human rights or environment-related risk or the violation of a human rights-
related or environment-related obligation,

the severity of the violation that can typically be expected, the reversibility of
the violation, and the probability of the occurrence of a violation of a human
rights-related or an environment-related obligation as well as

the nature of the causal contribution of the enterprise to the risk to human rights
or environment-related risk or to the violation of a human rights-related or en-

vironment-related obligation.

The § 3 para. 3 sentence 1 LkSG provides an important hint in the form that a violation

of the obligations under this act does not give rise to any liability under civil law. But

§ 3 para. 3 sentence 2 LkSG states that any liability under civil law arising inde-

pendently of this act remains unaffected.

Based on § 14 para. 1 LkSG, the competent authority (which is according to § 19 para.

1 sentence 1 LkSG the Federal Office for Economic Affairs and Export Control of

Germany) will take action:

1.

ex officio, in the proper exercise of its discretion,

a) to monitor compliance with the obligations under §§ 3 to 10 para. 1
with regard to possible human rights and environment-related risks as
well as violations of a human-rights related or environment-related ob-
ligation and

b) to detect, end and prevent violations of obligations under letter a;

upon request, if the person making the request makes a substantiated claim

a) that he or she has been violated in his or her protected legal position as
a result of the non-fulfilment of an obligation contained in §§ 3 to 9 or

b) that a violation referred to in letter a) is imminent.
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Following § 15 sentence 1 LkSG, the competent authority makes the appropriate and
necessary orders and takes the appropriate and necessary measures to detect, end and
prevent violations of the obligations under § 3 to 10 para. 1 LkSG. Therefore, accord-

ing to § 15 sentence 2 LkSG, it may in particular

1. summon people,

2. order the enterprise to submit, within three months of the notification of the
order, a corrective action plan, including clear timelines for its implementation
and

3. require the enterprise to take specific action to fulfil its obligations.

The § 16 LkSG states that insofar as this is necessary for the performance of the duties

pursuant to § 14 LkSG, the competent authority and its representatives are authorized

1. to enter and inspect the enterprise's premises, offices and commercial buildings
during normal business or operating hours and

2. to inspect and examine, within normal business or operating hours, the enter-
prise's business documents and records from which it is possible to deduce
whether the due diligence obligations under §§ 3 to 10 para. 1 LkSG have been

complied with.

Enterprises and persons summoned pursuant to § 15 sentence 2 number 1 LkSG are
according to § 17 para. 1 sentence 1 LkSG obliged to provide the competent authority,
upon request, with the information and to surrender the documents required by the
authority to carry out the duties assigned to it by this act or on the basis of this act —
except in the case of the requirements of § 17 para. 3 LkSG. The § 17 para. 1
sentence 2 LkSG goes further as it determines that the obligation also extends to in-
formation on affiliated enterprises (§ 15 of the Stock Corporation Act of Germany
(AktG)), direct and indirect suppliers and the surrender of documents of these enter-
prises insofar as the enterprise or person obliged to provide information or surrender
documents has the information at its disposal or is in a position to obtain the requested

information due to existing contractual relationships.

As per § 18 sentence 1 LkSG, the enterprises must tolerate the measures of the com-
petent authority and its representatives and support them in the implementation of the

measures. Furthermore, by virtue of § 18 sentence 2 LkSG, sentence 1 also applies to
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the enterprise owners and their representatives, and in the case of legal persons, to the

persons appointed to represent them by law or under the legal person's statutes.

It is obvious that all this can cost the companies concerned a lot of resources and can
thus already be seen indirectly as a sanction itself. The LkSG also contains other pos-
sible sanctions. Thus, § 24 para. 1 LkSG provides the determinations for possible ad-
ministrative offences under the LkSG. The § 24 para. 2 LkSG provides the different
levels of fines for the catalogue of administrative offences under § 24 para. 2 LkSG.
According to § 24 para. 3 sentence 1 LkSG a regulatory offence under para. 1 no. 6 or
7 a) may be punished with an administrative fine of up to 2 percent of the average
annual turnover (in cases of a legal person or association of persons with an average
annual turnover of more than 400 million euros) in derogation from para. 2 sentence 2
in conjunction with sentence 1 number 1 b). This threshold can be reached quickly, as
§ 24 para. 3 sentence 2 LkSG stipulates that the calculation of the average annual turn-
over of the legal person or association of persons is based on the worldwide turnover
of all natural and legal persons as well as all associations of persons in the last three
financial years preceding the decision by the authority insofar as these persons and

associations of persons operate as an economic unit.

Another potentially painful sanction is that arising from § 22 para. 1 sentence 1 LkSG
which has the headline "Exclusion from the award of public contracts" and states that
enterprises that have been fined in accordance with § 24 para. 2 for a violation under
§ 24 para. 1 that has been established by final and binding decision shall, as a rule, be
excluded from participation in a procedure for the award of a supply, works or service
contract by the contracting authorities referred to in §§ 99 and 100 of the Act against
Restraints of Competition of Germany (GWB) until they have proved that they have
cleared themselves in accordance with § 125 GWB. In § 99 GWB the contracting au-

thorities and in § 100 GWB the sector contracting authorities are defined.

d. Special Focus on the Scope of the LkSG
As briefly shown above, the scope of application of the LkSG is legally defined in § 1
LkSG.%% In this framework, both the company-related (personal) and the territorial

scope of application are addressed.®®® In principle, companies with a robust connection

665 Cf. Falder/Frank-Fehle/Poleacov, in: LkSG, p. 5.
666 Cf. ibid.
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to the Federal Republic of Germany and at least 3.000 (from 1st January 2024: 1.000)
employees are covered.®®” These are initially about 900, of which about 700 are Ger-
man companies, and then a total of about 4.800, of which about 2.900 are German
companies.®®® In this context, § 1 para. 3 LkSG provides for the calculation of the
number of employees and thus for the opening of the scope of application in the case
of affiliated companies (§ 15 AktG) that subsidiaries and sub-subsidiaries, as well as
sister companies and their subsidiaries and sub-subsidiaries, are to be included.®®® The
industry in which the company operates does not matter.%’ Even though the regulation
regarding the scope of application is basically detailed, questions remain regarding an
indirect scope of application.®”! The legislator differentiates between direct and indi-
rect suppliers within the supply chain and accordingly sets different requirements for
the different types of suppliers.5”2 Point of application here is companies based in Ger-
many.®”® Although the legal definition of enterprises is made in a concrete degree,
questions remain open, especially with regard to the geographical, i.e., company-re-

lated scope of application.5”

The German legislator has been strongly guided by the principle of territoriality in
regulating the personal scope of application of the LkSG.%"> Companies with a domes-
tic connection are covered by the scope of application of the LkSG, regardless of their
legal form.®’® Within the meaning of § 1 para. 1 sentence 1 No. 1 LkSG, a domestic
connection may result from the fact that the central administration, the principal place
of business, the administrative headquarters or the statutory seat is in the Federal Re-
public of Germany.®’” In the absence of any indications to the contrary in the act or its
explanatory memorandum, it follows that it will be possible to rely on the definitions
of the connecting factors for a domestic connection set out in § 1 para. 1 sentence 1

No. 1 LkSG, which are established in other areas of law.®7

667 Cf. Falder/Frank-Fehle/Poleacov, in: LkSG, p. 5.
668 Cf. Grabosch, in: Grabosch/LkSG, § 2 para. 3.
669 Cf. Falder/Frank-Fehle/Poleacov, op. cit., p. 10.
670 Cf. Johann/Wildfeuer, in: Johann/Sangi LkSG, § 1 para. 2 with further references.
671 Cf. Falder/Frank-Fehle/Poleacov, op. cit., p. 5.
672 Cf. ibid.

573 Cf. ibid., p. 6.

674 Cf. ibid.

675 Cf. Grabosch, op. cit., § 3 para. 9.

676 Cf. Falder/Frank-Fehle/Poleacov, op. cit., p. 7.
77 Cf. ibid.

678 Cf. Johann/Wildfeuer, op. cit., § 1 para. 9.
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n.n

The terms "central administration", "principal place of business" and "administrative
headquarters" originate from European Union law, so that their use and definition is
harmonized and their terminology and systematics have already been used in several
directives and transposition laws (e.g. the General Data Protection Regulation —
GDPR).%”° Often these terms are further filled with criteria by the jurisprudence of
national courts.%®® The central administration is to be understood as the place where
the formation of the will and — objectively recognizable for third parties — the actual
entrepreneurial management of the company takes place, i.e., usually the seat of the
organs, in the case of a company integrated in a group, however, not the seat of the
group management, but the seat of the organs of that dependent company which wants
to claim the right of establishment.®8! In principle, indications for determining the
place of the central administration can also be drawn from Art. 3 para. 1 of the Euro-

pean Insolvency Regulation, which refers to the "centre of main interests".5%?

The principal place of business represents the actual business focus and, from a busi-
ness perspective, the centre of operations, which in the case of a factory is the central
production site or other location where the essential human or material resources are
concentrated.®®3 Thus, in the present context, central administration and principal place
of business may correctly differ, if the entrepreneurial management (administration)
and the economic focus of the activity (production) are located in different places.5%
The administrative headquarters is the place from which the company's business is
permanently and actually managed, i.e., the place of activity of the management and
the representative bodies appointed for this purpose.®®® Therefore, it is decisive where
the fundamental decisions of the management are effectively implemented in the day-
to-day operations of the company.®*® For Walden, it is unclear which cases the legis-

lator intended to additionally cover with the administrative headquarters in distinction

to the concept of the central administration.%®” According to Grabosch, the terms are

679 Cf. Falder/Frank-Fehle/Poleacov, in: LkSG, p. 7.

680 Cf. ibid.

81 Cf. ibid.

682 Cf. ibid.

683 Cf. ibid.

684 Cf. Walden, in: Depping/Walden LkSG, § 1 para. 48.
685 Cf. Falder/Frank-Fehle/Poleacov, op. cit., p. 7.

686 Cf. ibid.

87 Cf. Walden, op. cit., § 1 para. 51.
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synonymous.%®® The administrative headquarters is to be distinguished from the statu-
tory seat of the company, but can be equated with the concept of the place of manage-
ment, which has become entrenched in tax law.®®® The statutory seat is the place in
domestic territory determined by the articles of association or the partnership agree-
ment, whereby the statutory seat and the administrative headquarters of the company
do not have to be identical.®®° It is assumed by the German legislator that the relevant
decisions regarding the risk management of supply chains are made in these "control
centres" and insofar justify the applicability of the LkSG, which conversely means that
an foundation according to German law is not required.®®! Thus, the scope of applica-
tion also includes companies that were founded abroad and establish the corresponding
domestic connection by the fact that the "control centre" (central administration, prin-

cipal place of business or administrative headquarters) is located in Germany.5%?

Beyond the domestic connection as a result of a "control centre" in Germany, the scope
of application of the LkSG within the meaning of § 1 para. 1 sentence 2 No. 1 LkSG
also extends to all branches, pursuant to § 13d HGB, of foreign companies registered
in the German commercial register, irrespective of whether their central administration
or administrative headquarters are located in Germany.®® Accordingly, a branch is
deemed to exist if a foreign company has a sufficiently independent place of business
domestically (in Germany) which is physically separate from the main place of busi-
ness and which represents a further centre of business.®** The foreign company itself

is then liable, not the branches.®

All in all, it can be summarized that with regard to the territorial or geographical scope
of application of the LkSG, the companies must have a domestic connection to Ger-

many.®®® The provision of § 2 para. 5 sentence 2 LkSG clarifies that all steps in Ger-

688 Cf. Grabosch, in: Grabosch/LkSG, § 3 para. 11.

689 Cf. Falder/Frank-Fehle/Poleacov, in: LkSG, p. 8.

090 Cf. ibid.

91 Cf. ibid.

092 Cf. ibid.

93 Cf. ibid.

94 Cf. Walden, in: Depping/Walden LkSG, § 1 para. 56.

95 Cf. Wagner/Wagner/Schuler, in: Wagner/Ruttloff/Wagner LkSG, § 1 para. 4 with further refer-
ences.

96 Cf. Falder/Frank-Fehle/Poleacov, op. cit., p. 10.

89



many and abroad that are necessary for the production of the products and the provi-
sion of the services are included in the supply chain definition.®®” As a result, compa-
nies are also subject to due diligence and investigation obligations across German bor-
ders, and the LkSG, as defined in § 2 para. 5 sentence 2 LkSG, extends not only to
actions within the company's own business area, but also to direct suppliers and indi-
rect suppliers, whereby suppliers need only have a connection to the supply chain of a

company based in Germany.**®

Following on from this, § 2 para. 6 sentence 2 LkSG
defines the entrepreneurial business area, according to which every activity for the
production, creation and utilization of products and for the provision of services is
covered, regardless of whether it is carried out at a location in Germany or abroad.®”
Hence, this applies irrespective of whether the facts of the case triggering the obliga-

tion take place abroad, because there is no restriction to German facts.”®

In this respect, the territorial scope of application of the LkSG with regard to produc-
tion processes and service provision also extends abroad, insofar as production or ser-
vice provision takes place abroad.”’! This might be the rule rather than the exception
in a globalized business world, especially for companies with a size of more than 3.000
or 1.000 employees. Once again, this demonstrates the importance of exploring and
researching the extraterritorial impacts of the LkSG and the significance of the work

presented here.

e. Special Focus on the Supply Chain in the Meaning of the LkSG

Due diligence as defined by the LkSG must be applied in the enterprise's own business
area and in the supply chain.”®> Nowadays, companies are generally dependent on sub-
contracting and suppliers.’®* Only a few companies operate exclusively in Germany.”*
Thus, it is not unusual for suppliers to come from abroad and this results in the fact

that almost every company has an economic influence — even on business partners

abroad.”® Companies that organize their supply chains in an economically integrative

7 Cf. Falder/Frank-Fehle/Poleacov, in: LkSG, p. 10.

98 Cf. ibid.

99 Cf. ibid.

790 Cf. Wagner/Wagner/Schuler, in: Wagner/Ruttloff/Wagner LkSG, § 1 para. 4 with reference to
BMAS, LkSG FAQ, IV.12.

701 Cf. Falder/Frank-Fehle/Poleacov, op. cit., p. 10.

702 Cf. Grabosch, in: Grabosch/LkSG, § 2 para. 35.
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way also support economic development abroad by creating jobs or higher incomes.”
Indirectly, sustainability as well as social and ecological development can thus be
significantly influenced across borders.”’” This has prompted German lawmakers to
require larger companies based in Germany to improve human rights and environmen-
tal conditions along their own supply chains by implementing due diligence obliga-

708

tions.’’® In this context, the meaning of the term "supply chain" is of central im-
g pply

portance.”®

The already presented § 2 para. 5 LkSG contains a legal definition of the supply chain,
whereby the term refers to the products produced and services rendered by a company
and covers all steps that are necessary for this domestically and abroad.”'® However,
the legislator has refrained from taking a clear position on the scope of the supply chain
within the meaning of § 2 para. 5 LkSG, because although it has included an explicit
legal definition there, this remains unclear, which is questionable in view of the central

importance of the term supply chain for the scope of due diligence obligations.”!!

Neither the law nor the explanatory memorandum explains what is meant by neces-
sity.”!? Ultimately, no minimum can be interpreted from this, but each component of a
manufacturing process will have to be regarded as necessary in case of doubt.”!* The
wording of § 2 para. 5 sentence 2 LkSG could suggest that only product-specific re-
quired value-added steps are to be taken into account.”'* However, this is contradicted
by the explanatory memorandum, which suggests a broad understanding of the supply
chain and speaks of steps necessary for the manufacture of products.’!® That is upheld
by the current view of the competent authority, which states that "[t]he term 'necessary'
must be understood broadly."”!¢ What is decisive is that the component or service ful-
fils a function in the end product or plays a role in the manufacturing process and the

manufacturing process would not function smoothly if the raw material, component or

706 Cf. Falder/Frank-Fehle/Poleacov, in: LkSG, p. 40.

707 Cf. ibid.

708 Cf. ibid.

709 Cf. ibid.
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711 Cf. Walden, in: Depping/Walden LkSG, § 2 para. 497.
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service were omitted.”!” With their current view, the competent authority also provide
an indication so that "[f]or example, an industrial enterprise's office supplies are also

covered."!8

The obtaining of raw materials is the beginning of the supply chain and the end is
usually the delivery of the product to the end customer.”!” Depending on the type of
product or service,’?’ the components of the supply chain can vary, especially at the
level of indirect suppliers, there can basically be any number of ramifications.”?! This
also includes the use of services that are necessary for the production of the product
(e.g., the transport or temporary storage of goods as well as financial services such as

loans and insurance).”??

Furthermore, it is not clearly regulated whether the supply chain of the addressees of

n723

the LkSG only covers the "upstream area from their point of view or also the

n724

"downstream"7?* area.”” According to the current view of the authorities (from 27th

February 2023), the due diligence obligations should not refer to the "downstream"72°
area.””’ "In the case of direct suppliers and indirect suppliers the due diligence obliga-

tions refer to the risks within the own business area pursuant to section 2 (5) LkSG."728

The due diligence obligations apply primarily to the actions of the company in its own
business area.”?® This is defined in the already presented § 2 para. 6 LkSG and covers
every activity of the company to achieve the company's goal.”*° In this directly influ-
enceable area, the primary and immediate due diligence obligations apply.”*! It is ex-

plicitly stated in § 2 para. 6 LkSG that every activity for the creation and com-

717 Cf. Grabosch, in: Grabosch/LkSG, § 2 para. 38.

18 BMAS, LkSG FAQ, 11.4.

719 Cf. Falder/Frank-Fehle/Poleacov, in: LkSG, p. 41.

720 See for a more detailed overview of this and the distinction in the production of goods and of fi-
nancial services as example ibid.

21 Cf. ibid.

722 Cf. ibid.

723 Walden, in: Depping/Walden LkSG, § 2 para. 497.

724 Ibid.

725 Cf. ibid.

726 Ibid.

27 Cf. ibid with reference to BMAS, LkSG FAQ, VI.7., what is now VL.8., which is due to the fact
that BMAS, LkSG FAQ regularly receive an update.

728 BMAS, op. cit., VL.8.

729 Cf. Falder/Frank-Fehle/Poleacov, op. cit., p. 42.

730 Cf. ibid.

31 Cf. ibid.
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mercialization of products is covered if the company concerned maintains several lo-
cations at which the company itself creates or commercializes products or services,
which applies irrespective of the question of location.”3? In this respect, activities can
be carried out domestically or abroad at the registered office, branch office, subsidiary
or production site of a company.’3* Decisive factor is that the location is part of the

company as a legal entity (possibly with reference to a group).’3*

Furthermore, since the supply chain includes all steps from the obtaining of raw ma-
terials to the final delivery to the end customer, all direct and indirect suppliers are
included.”® Because the suppliers in the sense of § 2 paras. 7 and 8 LkSG are part of
the supply chain in the sense of § 2 para. 5 LkSG, the terms and their interpretation are

interrelated.”3°

The responsibility and actual liability of the companies directly subject to the LkSG is
measured according to the degree of closeness as well as the possibility of knowledge
and influence with regard to the respective supplier (direct/indirect) and follows a
graduated system.’”?” By its very nature, the company falling within the scope of the
LkSG has a greater influence on a direct supplier than on its sub-suppliers (so-called
indirect suppliers), which the German legislator takes into account by imposing more

extensive obligations on companies with regard to the first group (direct suppliers).”3®

Nevertheless, the point of reference for determining the supply chain within the mean-
ing of the LkSG always remains the respective products and services of the company
covered by the LkSG.7*® The cumulative list of further criteria for determining the
supply chain in § 2 para. 5 sentence 2 LkSG shows that the supply chain in the sense
of this law does not include every action, but only such actions that represent a step
necessary for the production of the products or the provision of the services of the

company affected by the LkSG.”*° This applies first to the own business area of the

732 Cf. Falder/Frank-Fehle/Poleacov, in: LkSG, p. 42.

733 Cf. ibid.

734 Cf. ibid.

735 Cf. ibid, p. 43.

736 Cf. Walden, in: Depping/Walden LkSG, § 2 para. 610.
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739 Cf. Walden, op. cit., § 2 para. 552.
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company directly affected by the LkSG, because other business activities of the com-
pany do not belong to its supply chain.”#! Furthermore, it also applies to this company's
direct and indirect suppliers that not all their actions are part of the company's supply
chain, but only those actions that relate to the steps necessary for the production of the
company's products and the provision of its services.”#* Since this company's due dili-
gence obligations regulated in the LkSG relate exclusively to "its" supply chain, this
has a direct impact on the scope of due diligence obligations with regard to suppli-

ers.’+3

The corporate due diligence obligations apply with regard to indirect suppliers within
the meaning of § 9 para. 3 LkSG only if the company based in Germany has substan-
tiated knowledge of possible violations.”** It should be noted, however, that this
knowledge is not subject to high requirements.”* Thus, according to the explanatory
memorandum, knowledge of the company can already be considered if the respective
supplier is active in a region or sector with generally existing human rights or environ-
mental risks.”*® However, knowledge of an individualized violation of human rights or
environmental obligations is not required.”*” Against this background, Grabosch dis-
cusses whether lack of knowledge or ignorance represents an economic advantage here
and considers it an economic question that the company within the scope of the LkSG
must ask itself whether it more or less consciously foregoes certain knowledge of its

supply chain.”®

According to the presented § 2 para. 7 LkSG, the direct supplier is a contractual partner
whose supplies are necessary for the creation of the product or for the provision of the
service and in line with the mentioned § 2 para. 5 LkSG, which defines the supply
chain, the term supply also includes services in addition to material goods.”*® What is

meant by "necessary" — this term is used in the definition of both direct and indirect

741 Cf. Walden, in: Depping/Walden LkSG, § 2 para. 552 with further reference for a more detailed
discussion of this topic at para. 526 and para. 527.

742 Cf. ibid., § 2 para. 552.
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745 Cf. ibid.

746 Cf. ibid. with reference to BT-Drucks. 19/28649, p. 50.
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748 Cf. Grabosch, in: Grabosch/LkSG, § 2 para. 115 and see for a more detailed discussion paras. 115-
118.

749 Cf. Falder/Frank-Fehle/Poleacov, op. cit., p. 43.
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supplier — is not specified.””° Depending on the conventional linguistic usage, some-
thing is necessary that cannot be thought away.”! Since it can be assumed that com-
panies do not enter into superfluous contracts, a "necessity" in this sense can generally
be assumed, because otherwise the legislator would have had to set value limits, as an
example, in order to comply with the requirement of certainty.”>? On the other hand, it
can be deduced from the wording that in any case not all contractual partners are
covered who supply goods to the enterprise or provide services for the enterprise, be-
cause the supply must be one of the steps in the sense of § 2 para. 5 sentence 2 LkSG
which are necessary for the production of the products and the provision of the services
of the enterprise.”>* The corresponding formulations in § 2 para. 5 sentence 2 and § 2
para. 7 LkSG should therefore be interpreted uniformly despite the differences in
wording, which is why reference is made to the relevant comments on § 2 para. 5 LkSG

here.”>*

From the legal definition of an indirect supplier in the sense of the presented § 2
para. 8 LkSG, the decisive points can be derived that this must be a company with
which there is no direct contractual relationship and whose supply or supplies must be
necessary.’> In this respect, all suppliers are covered with whom the company within
the scope of the LkSG is somehow connected as a result of its contractual relationships,
its business activities, its products or services, despite the absence of direct contractual
relationships.” Tt is striking that the aforementioned legal definition of indirect
supplier deviates from the legal definition of direct supplier in that it only refers to
companies and not to a partner, which is probably due to the fact that there are no
contractual relationships with indirect suppliers and that they are therefore not business
partners from the perspective of the company in scope located in Germany.”’ The
criterion of "necessity" is more difficult to handle in the context of the assessment of
indirect suppliers, since there are no contractual relations with the company in scope

located in Germany that can be used in the assessment of necessity.”*® In particular, it
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is unclear whether minor indirect supplies, which are rather insignificant in the overall
context, are also covered.”>® At least in the case of easy interchangeability, this could
be doubted on the one hand, on the other hand, in such a case a remedial action is also

relatively easy (and can therefore be demanded rather).”¢°

For the concept of subcontracting and its necessity, the relevant explanations on the
direct supplier apply accordingly in principle, but with the modification that there is
no direct contractual relationship between the indirect supplier and the company di-
rectly affected by the LkSG, so that it must be an indirect subcontracting.”®' Therefore,
it must be assumed that § 2 para. 8 LkSG requires a contract for the supply of goods
or the provision of services between the indirect supplier and a direct supplier of the
enterprise directly affected by the LkSG or an additional indirect supplier of this en-
terprise in between.’$? Thus, the indirect supplier does not provide its supplies (i.e.,
goods or services) directly to the company within the direct scope of the LkSG, but to
its direct contractual partner, which may be the direct supplier of this directly from the
LkSG affected company or another indirect supplier in between.”® In summary, it can
be said that the indirect supplier within the meaning of the LkSG covers all further

"764 stages of the supply chain beyond the first — so-called "tier 1"7%° — stage

"upstream
of the supply chain.’®® The supply chain within the meaning of the LkSG is thus quite
broad, but all its due diligence obligations require appropriateness according to § 3
para. 2 LkSG.”%” There, the four criteria already presented specify how much attention

is to be paid to the respective risks.’®

The differentiation between direct and indirect suppliers is relevant in view of the legal
consequences, with regard to which a general distinction can be made between pre-

ventive measures (see § 6 LkSG) and remedial actions (see § 7 LkSG).”®® Within the

739 Cf. Falder/Frank-Fehle/Poleacov, in: LkSG, p. 44.

760 Cf. ibid.

761 Cf. Walden, in: Depping/Walden LkSG, § 2 para. 622 with further references for a more detailed
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framework of preventive measures, the knowledge gained in the course of documen-
tation and risk analysis is to be used as a basis, whereby a graduated due diligence

standard basically applies here.””°

Since the concrete content of these legal consequences, but also of the other obligations
already mentioned, the discussion and interpretation of these and, e.g., the derivation
of recommendations for action for companies could be the subject of a separate work,
this will not be pursued further in the context of this work. In the following, the focus
will be on the concrete extraterritorial impacts of the LkSG, with a particular spotlight

on the effects of the actors just described within the supply chain.
2. Extraterritorial Impacts of the LkSG

The previous section has shown that the LkSG, based on the described domestic scope
of application from § 1 LkSG, can also reach out to situations or actors outside the
borders of Germany. This seems to be very close to the definition of "Territorial Ex-
tension"”’! from Scott, where "[t]he application of a measure is triggered by a territorial
connection but in applying the measure the regulator is required, as a matter of law, to
take into account conduct or circumstances abroad."’’? Additionally, it could be
learned in chapter III that the enlargement of laws in this nature produces extraterrito-
rial impacts, despite the fact that it refers to subjects of law that have a connection to
the territory of the state claiming competence.”’”> What the extraterritorial impacts of
the LkSG are, how these and the circumstance of the extraterritorial outreach of the

LkSG are to be evaluated, is the subject of the following section.

a. Extraterritorial Impacts in General

Legal uncertainty arises in particular from the fact that the prohibitions normed in the
LkSG are based on international treaties which have all been ratified by the Federal
Republic of Germany, but not — with the exception of ILO Convention No. 182774 —

by all major trading partners of the Federal Republic of Germany.””®> As an example,

770 Cf. Falder/Frank-Fehle/Poleacov, in: LkSG, p. 45.

77! Scott, in: AICL, Vol. 62 (2014), 87, 90.

772 ibid.

773 Cf. Ryngaert, in: Jurisdiction in International Law, p. 94.

774 ILO, News on ILO Convention No. 182, 2020: "All 187 member States of the International Labour
Organization (ILO) have ratified the ILO Convention on the Worst Forms of Child Labour, 1999 (No.
182)."
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the ICCPR mentioned in the Annex (to § 2 para. 1, § 7 para. 3 sentence 2) of the LkSG
regarding the conventions under No. 10 has not been ratified by China’’® and the

ICESCR mentioned under No. 11 has not been ratified by the USA”77.778

Ratification means the affirmative signature of the convention by a head of state before
the approval of the convention by the national legislature.””® In general, a state only
becomes a party to the convention upon ratification, not upon signature.”®® According
to the will of the legislator, the prohibitions normed in the LkSG apply irrespective of
the ratification status of the conventions on which they are based.”®! This already fol-
lows from § 7 para. 3 sentence 2 LkSG, according to which the mere fact that a state
has not ratified one of the conventions listed in the Annex to this act or has not imple-
mented it into its national law does not result in an obligation to terminate the business

relationship.”®?

This provision would be superfluous if the lack of ratification of a convention already
meant that the prohibitions normed in the LkSG did not have to be complied with in
the state concerned.”® Thus, there is no obligation to terminate the business relation-
ship because of government deficits.”®* According to the explanatory memorandum
the principle of enablement before withdrawal applies here.’”8> A confirmation of this
opinion can also be found in the Report of the Committee on Labour and Social Affairs
(11th Committee) on the LkSG.”®¢ With regard to the above mentioned § 7 para. 3
sentence 2 LkSG it is stated in that Report that the ratification of conventions and their
implementation into national law is a matter for states, not companies, and conse-
quently the non-ratification of human rights or environmental conventions or their
non-implementation into national law is not in itself a trigger for the obligation to ter-

minate the business relationship or not to enter into it in the first place.”®’ In line with

776 UN Treaty Collection, ICCPR.

777 UN Treaty Collection, ICESCR.
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the protective purpose of the LkSG, nothing else can apply to prohibitions that are
based on conventions that a state has not even signed (yet)’® or to which a state con-
sistently and openly contradicts, i.e., feels officially not obliged to comply with (so-
called "persistent objectors"’8%).7" By signing, a state declares its willingness to be
bound by the treaty and undertakes to refrain in good faith from any action contrary to
the object and purpose of the treaty during the period between signature and ratifica-

tion.””!

It is nothing new in terms of the basic idea that German companies are not given a
completely free hand when operating abroad, but that they are also accompanied by

German law there.”?

Taking responsibility at the global level and being bound by ex-
traterritorial German legal obligations has been legally required for some time.”®?
However, with the entry into force of the LkSG, a new level would now have been
reached.”* According to Grabosch, the LkSG would even be the most ambitious of all
due diligence laws worldwide.”> With the LkSG, companies are de facto forced to
ensure protection under international law everywhere in the world — along their supply

chain.”® And this also applies where local law has not provided for this so far.”’

The status of ratification of a convention can be a suitable criterion for risk prioritiza-
tion for the purposes of the required risk analysis under the LkSG.”® According to the
report of the Committee on Labour and Social Affairs (11th Committee) on the LkSG
state deficits in the area of human rights or state violations of human rights can result
in relevant human rights risks in the context of corporate due diligence or increase

them, which is why companies can be expected to include the circumstance of non-

788 Saudi Arabia and Malaysia, e.g., have not (yet) signed the ICCPR and the ICESCR, cf.
Ruttloff/Wilske/Schulga, in: Wagner/Ruttloff/Wagner LkSG, § 2 para. 106 to their footnote 81 with
reference to UN Treaty Collection, ICCPR and UN Treaty Collection, ICESCR.

789 Ruttloff/Wilske/Schulga, op. cit., § 2 para. 106.

790 Cf. ibid.

71 Cf. ibid. with reference to Art. 45 para. 1 of the Energy Charter Treaty, which provides for the pre-
liminary enforcement of this Treaty until its effective date under international law, cf. Ruttloff/Wilske/
Schulga, op. cit., § 2 para. 106 to their footnote 82.

792 Cf. ibid., § 2 para. 107.

793 Cf. ibid.

794 Cf. ibid.

795 Cf. Grabosch, in: Grabosch/LkSG, § 1 para. 5.

796 Cf. Ruttloff/Wilske/Schulga, op. cit., § 2 para. 107.

797 Cf. ibid.

798 Cf. ibid., § 2 para. 110 and with reference to Wagner/Wagner, in: Wagner/Ruttloff/Wagner LkSG,
§ 4 para. 778 for a deeper explanation and discussion and there with further references.
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ratification or non-implementation in the risk analysis and to examine the conse-
quences for the risk situation as a whole.”® Thus, non-ratification or non-implementa-
tion of a convention may indicate that the state concerned does not meet, or at least
does not fully meet, the standard set out in the convention.?*® And, due to § 6 para. 1
LkSG, if an enterprise identifies a risk in the course of a risk analysis pursuant to § 5
LkSG, it must take appropriate preventive measures as per paras. 2 to 4 without undue
delay. The clarification made in § 7 para. 3 sentence 2 LkSG therefore does not relieve
the company of its due diligence obligations with regard to preventive but also reme-
dial measures, the implementation of which faces particular challenges in the regions
concerned.®’! At most, the requirements for appropriate measures could be slightly
reduced in individual cases due to the company's reduced ability to exert influence and
contribution to causation.’?? This leads to the expectation that in particular these
measures to be taken by the company directly within the scope of the LkSG, which
will be discussed in more detail later on, could have to be adopted in such countries,
and thus extraterritorially, which constitutes extraterritorial impacts of the LkSG in

these countries.

Such extraterritorial impacts of the LkSG may, under certain circumstances, be so far-
reaching that they and the associated obligations of the companies falling under the
scope of the LkSG contradict applicable rights and laws in states outside Germany.
This is because in individual cases there may also be conflicts between a prohibition
under the LkSG and the applicable national law of the place of employment, such as
between the prohibition of abuse of freedom of association standardized in § 2 para. 2
No. 6 LkSG®* and the Chinese applicable law.3** While § 2 para. 2 No. 6 a) LkSG
protects the free formation of trade unions, in the People's Republic of China the for-

mation of free trade unions is generally prohibited.3%3

799 Cf. Ruttloff/Wilske/Schulga, in: Wagner/Ruttloff/Wagner LkSG, § 2 para. 110 with reference to
BT-Drucks. 19/30505, p. 41.

800 Cf. Ruttloff/Wilske/Schulga, op. cit., § 2 para. 110 with reference to the comparable result of
Grabosch, in: Grabosch/LkSG, § 2 para. [7], who ultimately comes to the same conclusion in the re-
verse of his argumentation.

801 Cf. Depping, in: Depping/Walden LkSG, § 7 para. 77.

802 Cf. ibid.

803 See for further discussion und explanation of this topic Ruttloff/Schulga, in: Wagner/Ruttloff/Wag-
ner LkSG, § 2 paras. 172-181.

804 Cf. Ruttloff/Wilske/Schulga, op. cit., § 2 para. 111.

805 Cf. ibid.
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It is not excluded that the LkSG and the applicable national law of the place of em-
ployment make conflicting provisions that cannot be easily resolved because they

stand side by side with the same application order.3

In this context, it is generally a rule that the companies affected by the LkSG are bound
by the applicable national law of the place of employment, but should at the same time
endeavour to comply with the prohibitions standardized in the LkSG.3%7 According to
the explanatory memorandum to the law, the responsibility of companies to respect
human rights exists independently of the ability or willingness of states to fulfill their
duty to protect human rights.8°® Moreover, the fact is that, as a further rule, companies
are not generally prohibited from selecting suppliers who operate in a country whose
applicable national law contradicts the prohibitions standardized in the LkSG.8% In
these cases, however, they must demonstrate their efforts to respect the human rights
and environmental prohibitions of the LkSG as far as possible and in any case not to
make the situation worse.3! A stricter standard will probably have to be applied in the
case of generally known, regular and serious human rights violations (such as North

Korean forced labor camps of persecuted minorities with extermination character).®!!

The situation comes to a head in constellations in which a violation of the applicable
national law of the place of employment is also sanctioned or even further if the appli-
cable national law of the place of employment should actively prohibit the compliance
with the prohibitions standardized by Germany in the LkSG, whereby, e.g., the Chi-
nese Anti-Sanctions Act come to mind®'2.8!* This act was decided one day before the
adoption of the LkSG and is intended to counteract foreign sanctions on the occasion
of differences in trade, technology protection and in the field of human rights.?'4 In
individual cases, a German company will have to ask itself whether, in view of such

legal risks, which go hand in hand with reputational risks, it wishes to remain in such

806 Cf. Ruttloff/Wilske/Schulga, in: Wagner/Ruttloff/Wagner LkSG, § 2 para. 112.

807 Cf. ibid. with reference to Smit/Griffith/McCorquodale, in: BIICL Recommendations, p. 12 and
there with further references.

808 Cf. BT-Drucks. 19/28649, p. 1.

809 Cf. Ruttloff/Wilske/Schulga, op. cit., § 2 para. 115 and see for the detailed derivation of this argu-
mentation para. 113 and para. 114 and there with further references.

810 Cf. ibid., § 2 para. 115 with reference to DGCN, 2014, pp. 29-30.

811 Cf. Ruttloff/Wilske/Schulga, op. cit., § 2 para. 115.

812 Cf. ibid. to their footnote 97.

813 Cf. ibid., § 2 para. 115.

814 Cf. Grabosch, in: Grabosch/LkSG, § 5 para. 118 and see for more details paras. 118-120.
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a place of employment.’!> Should a German company then decide against it, this would
have an extraterritorial influence resulting from the LkSG on the local economy and
the local people, especially the workers, as well as the whole local society because,

among other things, jobs and tax revenues would be lost.

The British Institute of International and Comparative Law®'® and the United Nations

Global Compact Human Rights Working Group®!”

are of the opinion that companies
should not ignore such regulatory contradictions.®'® Depending on the individual case,
they suggest measures such as negotiating exceptions or favorable interpretations of
national law with the government of the place of business, contractually securing com-
pliance with human rights and environmental protection while agreeing on sanctions,
contacting influential organizations or individuals to change the legal situation, and
setting up parallel structures or equally effective channels that are not subject to a ban

under the national law of the place of business.?”

Ruttloff/Wilske/Schulga assess that these measures would require precise knowledge
of the regulatory leeway and hierarchies on site, which often only established and ex-
perienced large companies with the necessary negotiating weight would have.®?° Such
measures would regularly not be implementable in the short term and individual ne-
gotiation of exceptions to national law would often not seem very promising in view
of possible precedents.®?! The same would apply to contractual agreements with sup-
pliers, since even if a supplier company would agree to do so, respect for human rights
and environmental protection would actually have to be lived and monitored, because
mere trust would not result in exculpation in many situations, but would trigger queries
and, in the worst case, could lead to the assumption of an indifferent mindset with

regard to the goals of the LkSG.%??

815 Cf. Ruttloff/Wilske/Schulga, in: Wagner/Ruttloff/Wagner LkSG, § 2 para. 115.

816 Tbid., § 2 para. 116 with reference in footnote 98 to Smit/Griffith/McCorquodale, in: BIICL Rec-
ommendations.

817 Ruttloff/Wilske/Schulga, op. cit., § 2 para. 116 with reference in footnote 99 to Bersagel, in: UN
GC Human Rights Working Group Good Practice Note.

818 Cf. Ruttloff/Wilske/Schulga, op. cit., § 2 para. 116.

819 Cf. ibid. with reference to Bersagel, in: UN GC Human Rights Working Group Good Practice
Note, pp. 7-14 and see there for more potential measures and a more detailed discussion and there
with further references as well as Smit/Griffith/McCorquodale, op. cit., pp. 24-32 and see there for
more potential measures and a more detailed discussion and there with further references.

820 Cf. Ruttloff/Wilske/Schulga, op. cit., § 2 para. 116.

821 Cf. ibid.

822 Cf. ibid.
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All in all, companies in such constellations will take even stronger and/or more
measures especially to safeguard themselves, and measures in this context always
mean extraterritorial impacts from the LkSG on those affected by the measures or even

only indirectly connected to these measures.

b. Extraterritorial Impacts on the Suppliers

As shown, the LkSG distinguishes between direct suppliers (defined in § 2 para. 7
LkSG) and indirect suppliers (defined in § 2 para. 8 LkSG). At the beginning, it should
be emphasized once again what the LkSG means with these terms in order to start
further considerations and analyses from this understanding. According to § 2 para. 7
LkSG is a direct supplier within the meaning of this act a partner to a contract for the
supply of goods or the provision of services whose supplies are necessary for the pro-
duction of the enterprise's product or for the provision and use of the relevant service.
This is to be distinguished from the indirect supplier, pursuant to § 2 para 8. LkSG,
which within the meaning of this act is any enterprise which is not a direct supplier
and whose supplies are necessary for the production of the enterprise's product or for
the provision and use of the relevant service. In the following, it will be examined
whether and which extraterritorial effects the LkSG can have on suppliers, taking into

account the distinction made by the act between direct and indirect suppliers.

Impacts on these seem to come from § 6 LkSG. Because, once again, as per § 6 para.
1 LkSG, if an enterprise (directly in scope of the LkSG) identifies a risk in the course
of'arisk analysis pursuant to § 5, it must take appropriate preventive measures pursuant
to paras. 2-4 without undue delay. It should be noted that this is a largely theoretical
prerequisite, as it seems rather unlikely that an enterprise falling into the scope of the

LkSG will actually identify no risks at all in the course of the risk analysis.??3

(aa) Extraterritorial Impacts on Suppliers due to Preventive Measures
The LKSG lists in its § 6 para. 4 four rule examples of preventive measures against a
direct supplier with whom a contractual relationship is in the process of being estab-
lished or with whom a contractual relationship already exists.®?* The LkSG restricts

the discretionary scope for the "appropriate" fulfilment of due diligence obligations by

823 Cf. Walden, in: Depping/Walden LkSG, § 6 para. 8.
824 Cf. Grabosch, in: Grabosch/LkSG, § 5 para. 88.
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specifying (rule) examples of more precise measures for individual due diligence ob-
ligations.®?> Exemplary measures are always to be applied and rule examples only as
long as concrete, unusual circumstances do not justify a deviation, because exception-
ally also or only other measures are suitable to achieve the objective of the law.82¢
However, this will only be possible in rare exceptional cases, as these are four basic
and well-established procedures in practice.??” Especially, sector- and company-spe-

cific circumstances may make such modifications appear permissible or even neces-

sary.$28

According to § 6 para. 4 LkSG, the enterprise must lay down appropriate preventive

measures vis-a-vis a direct supplier, in particular

1. the consideration of human rights-related and environment-related expecta-
tions when selecting a direct supplier,

2. contractual assurances from a direct supplier that it will comply with the human
rights-related and environment-related expectations required by the enter-
prise's senior management and appropriately address them along the supply
chain,

3. the implementation of initial and further training measures to implement the
contractual assurances made by the direct supplier according to No. 2,

4. agreeing on appropriate contractual control mechanisms and their risk-based
implementation to verify compliance with the human rights strategy at the di-
rect supplier.

In practice, it will often not be possible to make a clear distinction between the
measures listed in the rule examples, as they partly overlap or build on each other.??’
From this follows that the four examples mean to be applied as a rule are partly blurred
in practice and can at the same time take on the character of remedial measures in the
sense of § 7 LkSG.?* For instance, the purchasing department is guided by the criteria

of the company guidelines, communicates these to the contract partners in question,

825 Cf. Grabosch, in: Grabosch/LkSG, § 5 para. 5.

826 Cf. ibid.

827 Cf. Depping, in: Depping/Walden LkSG, § 6 para. 57.

828 Cf. Grabosch, op. cit., § 5 para. 5.

829 Cf. Gehne/Humbert/Philippi, in: Johann/Sangi LkSG, § 6 para. 45; also Grabosch, op. cit., § 5
para. 89.

830 Cf. Grabosch, op. cit., § 5 para. 89.
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arranges for background research and uses appropriately designed clauses that are dis-
cussed with the contract partner; sites are visited or inspected by external auditors,
employees are trained, and improvements are agreed upon and reviewed.®*! This pro-
cess, which can involve a lot of effort, (ideally) results in close, reliable and lasting
cooperation between the parties involved,?3? and, last but not least, in better conditions
for humans and the environment in the sense of the LkSG. With regard to the appro-
priateness of the measures, the company can make its efforts dependent to a certain

degree on the extent to which it can benefit from such cooperation in the long term.%3

In the following it will be examined which consequences these four examples can have

in order to evaluate the possible extraterritorial impacts of them.

When selecting a possible contractual partner in the meaning of § 6 para. 4 No. 1
LkSG, the company's expectations should be taken into account by assessing and
evaluating the supplier accordingly, what applies not only to suppliers in the narrower
sense (of goods or components), but also to service providers and other contractual
partners in the supply chain, such as trade representatives who are familiar with a pro-
curement market and partly coordinate and support the procurement processes there as
well as business partners that may be considered for a joint venture.®3* Expectations
should be based on the relevant conventions listed in the Annex to § 2 LkSG, and in
particular provide clear guidance on the prevention, minimization or remediation of

risks.833

To meet this requirement, the implementation of standardized processes is necessary,
especially in companies with numerous suppliers.®3¢ In practice, various tools are used
for this purpose, such as the widespread self-disclosures or the more effort-intensive
but often more informative background researches, in particular business partner in-

tegrity analyses.®?’

These researches are offered by specialized service providers
("business intelligence analysts"®3®) and have been used in the past to investigate tar-

gets for suspected involvement in corruption, money laundering and other crimes

81 Cf. Grabosch, in: Grabosch/LkSG, § 5 para. 89.

832 Cf. ibid., § 5 para. 90.

833 Cf. Gehne/Humbert/Philippi, in: Johann/Sangi LkSG, § 6 para. 45.

834 Cf. Grabosch, op. cit., § 5 para. 91 with further reference to a detailed discussion on who a supplier
is at § 2 paras. 41-49 and see particularly to the the trade representatives para. 46.

835 Cf. ibid., § 5 para. 91 with reference to BT-Drucks. 19/28649, p. 47.

836 Cf. Depping, in: Depping/Walden LkSG, § 6 para. 59.

837 Cf. Grabosch, op. cit., § 5 para. 92.

838 Ibid.

105



through searches of specialized databases, social media and interviews, which are in-
creasingly being applied to related human rights and environmental risks at the same
time.?3? Meaningful certifications or audits by independent service providers can also
be requested and could even serve as a prerequisite for entering into contract negotia-

tions in industries in which these are already common. 34

As a result, the demands on potential suppliers of companies that are in the scope of
the LkSG have risen once again and they have to put in more and more effort to meet
these expectations. Furthermore, if such suppliers want to do business with a company
that is in the scope of the LkSG, they have to pass through the selection process and in
some cases provide in-depth information and allow insights into their company or in-
vest in a certification process by a third party. As soon as a potential supplier of a
company in the scope of the LkSG is located outside Germany, these impacts on this
potential supplier are extraterritorial in nature, which could lead to collisions and con-
flicts, particularly with regard to background searches and local data protection rights.
For the handling of such collisions between LkSG and local law, reference is made to

chapter IV. 2. a.

The contractual assurances from a direct supplier in the meaning of § 6 para. 4 No. 2
LkSG require, according to the explanatory memorandum, that the company in the
scope of the LkSG obliges its direct supplier, when concluding the contract, to comply
with the human rights and environmental requirements demanded by the company's
management in its own area of business and to address them appropriately vis-a-vis its
suppliers.®*! In this context, the company should contractually stipulate, on the basis
of its supplier code, which requirements the contractual partner must observe when
accepting a contract in order to prevent or minimize certain human rights and environ-
mental risks identified in the risk analysis, and the obligation should be structured in
such a way that the requirements can also be adjusted after the conclusion of the con-

842

tract depending on the results of the risk analysis.®*** In the meantime, the publication

of a separate code of conduct for suppliers has emerged as the preferred approach in

839 Cf. Grabosch, in: Grabosch/LkSG, § 5 para. 92.

840 Cf. Depping, in: Depping/Walden LkSG, § 6 para. 59.
841 Cf. BT-Drucks. 19/28649, p. 47.

842 Cf. ibid.
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practice, to which reference is simply made in the supply contract or which must be

signed separately by the supplier.’+?

The company in the scope of the LkSG should, as stated in the explanatory memoran-
dum, ensure through contractual arrangements that the human rights-related expecta-
tions are also fulfilled in the further supply chain — i.e., by upstream suppliers — e.g.,
through the agreement of transfer clauses, through which the contractual partner is
obliged to enforce the supplier code also vis-a-vis its own contractual partners through
suitable contractual regulations (cascadation®4).845 If appropriate, the company can
additionally stipulate contractually that the contractual partner may only purchase cer-
tain products from selected (previously audited) suppliers or must prove that certain
products come from certified regions or raw materials from certified smelters (e.g.,

chain of custody certification).?4

From the suppliers' point of view, the following should be considered: Those who enter
into such obligations should also be able to fulfill them. If they are not already fulfilled,
a greater effort, especially in terms of human, time and financial resources, is likely to
be required in order to fulfill them. Because this requires appropriate structures and
processes, which may first have to be developed, then implemented, then trained and
lived, and last but not least monitored and reviewed. Fulfillment of these expectations,
which is contractually guaranteed, entails that standards set by the LkSG, i.e., the Ger-
man legislator, are also implemented at a supplier based abroad, although this may not
even be required by local legislation, so that the conditions on site may change in the
sense of the LkSG and the conventions mentioned there, especially in the Annex. Thus,
the LkSG does not only have an extraterritorial impact on the direct suppliers via the
above-mentioned cascadation®*’, because they may hold their suppliers responsible to
fulfill their contractual obligations and so on. This therefore reveals not only possible
extraterritorial impacts of the LkSG on direct suppliers, but also on indirect suppliers.
The bottom line is that the extraterritorial impacts of the LkSG could lead to lasting

changes in entire business locations and in entire sectors of the economy, which would

843 Cf. Depping, in: Depping/Walden LkSG, § 6 para. 66.
844 Cf. Grabosch, in: Grabosch/LkSG, § 5 para. 93.

845 Cf. BT-Drucks. 19/28649, p. 48.

846 Cf. ibid.

847 Cf. Grabosch, op. cit., § 5 para. 93.
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then be oriented towards the LkSG and in particular the conventions mentioned in the

Annex.

The implementation of initial and further training measures, pursuant to § 6 para. 4
No. 3 LkSG, to implement the contractual assurances made by the direct supplier
according to No. 2 are on the one hand necessary to enforce them and on the other
hand they also serve as the legally required enablement of the contractual partner to be
able to fulfil these requirements.?*® Personal target groups for training measures at the
supplier's site are not specified by the legislator, but in any case, the supplier's manag-
ing employees who come into contact with the order in any way should be trained, as
they are generally responsible for the working conditions and must understand what
the requirements mean in detail.3*° Time scope of the trainings should be based on the
scope established for workshops on product training in practice, i.e., usually about 1-
2 working days.?° In order for the company to be able to request participation in train-
ing and further education, the obligation to participate must also be stipulated in the
agreements with the suppliers.®>! Through the above mentioned cascadation®>? this

may also apply for indirect suppliers of the company in scope of the LkSG.

Furthermore, as per § 6 para. 4 No. 4 LkSG, an agreeing on appropriate contractual
control mechanisms and their risk-based implementation to verify compliance with the
human rights strategy at the direct supplier as a preventive measure must be laid down.
According to the explanatory memorandum, the verification of compliance with the
company's own human rights-related standards at direct suppliers can be carried out,
e.g., through the company's own on-site inspections ("Supplier Visits"%>3), through
third parties commissioned to carry out audits, as well as through the use of recognized
certification systems or audit systems, insofar as they guarantee the implementation of
independent and appropriate controls, whereby the commissioning of external third

parties does not release the company in scope from its responsibility under the

848 Cf. Grabosch, in: Grabosch/LkSG, § 5 para. 98, with further reference to para. 95 for a detailed ex-
planation on the legally required enablement.

849 Cf. Depping, in: Depping/Walden LkSG, § 6 para. 83.

830 Cf. ibid., § 6 para. 84.

851 Cf. Grabosch, op. cit., § 5 para. 98; also Depping, op. cit., § 6 para. 86.

852 Cf. Grabosch, op. cit., § 5 para. 93.

833 Ibid., § 5 para. 99.
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LkSG.%* Unless otherwise agreed, both parties have to bear their own costs incurred

in the course of the audit.?>?

Controls at indirect suppliers are not prescribed by the wording of the law .3 However,
according to the explanatory memorandum, a focus on strategically relevant interme-
diaries and suppliers should be considered with regard to the review of indirect
suppliers.®>” And indirect suppliers can be obliged to cooperate in the inspections by
means of contractual assurances that are to be passed on along the supply chain, as

explained with regard to § 6 para. 4 No. 2 LkSG (cascadation®%) 85

Thus, extraterritorial impacts can also be discovered from § 6 para. 4 No. 3 and 4
LkSG, if the explained preventive measures are either applied directly by the company
in the scope of the LkSG towards a direct supplier not located in Germany or at the
latest if these obligations and preventive measures are applied through the described
cascadation®®® towards an indirect supplier of the company in the scope of the LkSG
not located in Germany. This is because at least time and financial resources must be
made available for both the training and the controlling inspections, and the training
and controlling inspections will have an influence on the operational process, possibly
changing it permanently in the sense of the LkSG and the conventions mentioned in
the Annex. Furthermore, the described extraterritorial impact from § 6 para. 4 No. 1
LkSG can also be transferred here in a similar way, that with these controls, the com-
panies concerned are forced to grant deep insights into their company, which could
possibly also be in collision with local law. For the handling of such collisions between

LkSG and local law, reference is made to chapter IV. 2. a.

Finally, it should be noted that the catalogue of § 6 para. 4 LkSG merely provides rule
examples and is therefore not exhaustive, which is why the company within the scope
of the LkSG can also take other measures and contractual agreements in individual

cases in order to minimize the human rights and environmental risks of its direct

854 Cf. BT-Drucks. 19/28649, p. 48.

855 Cf. Depping, in: Depping/Walden LkSG, § 6 para. 101.

856 Cf. Grabosch, in: Grabosch/LkSG, § 5 para. 100.

857 Cf. BT-Drucks. 19/28649, p. 48.

858 Cf. Grabosch, op. cit., § 5 para. 93.

839 Cf. ibid., § 5 para. 100 with further reference to para. 93 for a detailed explanation of the cascada-
tion.

860 Cf. ibid., § 5 para. 93.
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suppliers.®®! For instance, if companies develop and apply innovative measures that
are suitable (and possibly more efficient) for achieving the intended purpose of pre-
vention, the need for widespread and consistent implementation of the rule examples
may be less, like, e.g., the use of blockchains which is being tested to solve sustain-
ability problems.®¢? In addition, other preventive measures in this respect could include
contractual incentive and sanction mechanisms, i.e., rewards for contractually compli-
ant behavior or contractual penalties, damages and termination options in the opposite
case.’® By way of the cascadation®®* described above, these measures can and will

then also have an impact on indirect suppliers.

The effectiveness of the preventive measures must, according to § 6 para. 5 sentence
1 LkSG, be reviewed once a year and on an ad hoc basis if the enterprise must expect
a significantly changed or significantly expanded risk situation in its own business area
or at its direct supplier, e.g., due to the launch of new products, projects or a new
business field. Pursuant to § 6 para. 5 sentence 3 LkSG, the measures must be updated
without undue delay, if necessary. In this respect, the above-mentioned preventive
measures and their extraterritorial impacts are not likely to be of an one-off and non-
recurring nature, but rather can be expected to occur on an ongoing, continuous and

regular basis.

(bb) Extraterritorial Impacts on Suppliers due to Remedial Actions
Furthermore, extraterritorial impacts on the from the LkSG affected enterprise's direct
suppliers may arise from § 7 LkSG. Besides in an enterprise's own business area, the
legislator principally provides for remedial actions only against direct suppliers, as the
concept it foresees with a mixture of cooperation and exertion of pressure against in-
direct suppliers is not very practicable due to the lack of a direct business relation-

ship. 65

861 Cf. Wagner/Wagner, in: Wagner/Ruttloff/Wagner LkSG, § 4 para. 752; this is also the result of
Grabosch, in: Grabosch/LkSG, § 5 para. 101, who, however, regards the application of these rule ex-
amples there as mandatory, which can only be deviated from in unusual circumstances with further
reference to para. 5 for deeper explanation of this opinion.

862 Cf. Grabosch, op. cit., § 5 para. 101 and see paras. 102-105 for a deeper explanation of these tests
and the underlying problems and there with further references.

863 Cf. Depping, in: Depping/Walden LkSG, § 6 paras. 105-106 and see for details and further possible
preventive measures paras. 105-115.

864 Cf. Grabosch, op. cit., § 5 para. 93.

865 Cf. Depping, op. cit., § 7 para. 29.
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According to § 7 para. 1 sentence 1 LkSG, if the enterprise discovers that a violation
of'a human rights-related or an environment-related obligation has already occurred or
is imminent in its own business area or at a direct supplier, it must, without undue
delay, take appropriate remedial action to prevent, end or minimize the extent of this
violation. Pursuant to § 7 para. 2 sentence 1 LkSG, if the violation of a human rights-
related or an environment-related obligation at a direct supplier is such that the enter-
prise cannot end it in the foreseeable future, it must draw up and implement a concept
for ending or minimizing the violation without undue delay. The concept must, as per
§ 7 para. 2 sentence 2 LkSG, contain a concrete timetable. The § 7 para. 2 sentence 3
LkSG stipulates that the following measures in particular must be taken into considera-

tion, when drawing up and implementing the concept:

1. the joint development and implementation of a plan to end or minimize the
violation with the enterprise causing the violation,

2. joining forces with other enterprises in sector initiatives and sector standards
to increase the ability of influencing the entity that causes or may cause a harm,

3. atemporary suspension of the business relationship while efforts are made to

minimize the risk.

The concept should, according to the explanatory memorandum, also include consid-
erations of when to contemplate breaking off the business relationship.3¢¢ In regards
of the above mentioned measures of § 7 para. 2 sentence 3 LkSG the explanatory
memorandum further elaborates concerning No. 1, that vis-a-vis a supplier who has
caused the violation due to a breach of the contractually agreed supplier code, the en-
terprise should demand, on the basis of an individual corrective action plan, to comply
with the specifications from the supplier code by a certain deadline (e.g., to establish

certain occupational health and safety standards).%¢’

The joint development and implementation of a remediation plan should also include
concrete support contributions by the company, e.g., accompanying training and fur-
ther education at the supplier as well as financial, personnel or logistical support for
projects to improve working conditions at the supplier or living conditions in the sup-

plier's region.?%8

866 Cf. BT-Drucks. 19/28649, p. 48.
867 Cf. ibid., pp. 48-49.
868 Cf. Depping, in: Depping/Walden LkSG, § 7 para. 45.
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On No. 2 the explanatory memorandum states, that joining forces with other compa-
nies, e.g., within the framework of industry initiatives and industry standards, could
be helpful in order to increase the possibility of exerting influence on the violator and
to persuade the latter to address the grievances that are the root cause of the viola-
tion.?*® An industry initiative is a group of companies in the same industry that use
joint tools to assess and improve the CSR practices of their trading partners in global
value chains, with remediation projects also being jointly planned, funded and imple-
mented.?’® There is usually a code of conduct that members commit to and promise to
enforce in their supply chains (industry standards), whereby suppliers are jointly

audited and members have access to the results through platforms.?’!

As to No. 3 the explanatory memorandum provides, if it is foreseeable that the direct
supplier will not comply with the requirements developed in the concept, that the com-
pany should enforce a contractual penalty, temporarily suspend business relations in
accordance with contractual agreements or remove the company from possible award
lists until the contractual partner has ended the violation.?”?> A temporary suspension
of the business relationship will generally worsen the economic situation of the sup-
plier,®”? as will the other sanctions proposed in this No. 3 of the explanatory memo-

randum.

Some possible impacts can already be identified from the explanations given above.
In the following, these will be broken down again and discussed in particular against

the background of which extraterritorial impacts result from § 7 LkSG.

The participation of the supplier in the preparation of the concept of measures (cf. § 7
para. 2 sentence 3 No. 1 LkSGQ) is of essential importance in the context of the fulfill-
ment of obligations.®’* From the point of view of the direct supplier, the LkSG with
this provision has an impact on him, although he may not even be within the direct
scope of the LkSG, which may be the case in particular, if he is not domiciled in Ger-
many, which in turn would cause extraterritorial impacts of the LkSG on him. This is

because the direct supplier affected by § 7 para. 2 sentence 3 No. 1 LkSG must itself

869 Cf. BT-Drucks. 19/28649, p. 49.

870 Cf. Depping, in: Depping/Walden LkSG, § 7 para. 46.

871 Cf. ibid.

872 Cf. BT-Drucks. 19/28649, p. 49.

873 Cf. Depping, op. cit., § 7 para. 56.

874 Cf. Wagner/Wagner, in: Wagner/Ruttloff/Wagner LkSG, § 4 para. 767.
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provide resources of time, personnel and thus also of a financial nature for this par-
ticipation, which it could have used in other ways. In addition, the measures developed
in this concept will have a direct influence on its business area and on its business
processes and the conditions on its site may have to be changed. This also requires

resources in terms of time, personnel and finances.

In this respect, the explanatory memorandum to the act states that if the involvement
of affected persons in the determination of a remedial measure is not possible or ap-
propriate, the involvement of legitimate stakeholders, e.g., trade union representatives

or civil society organizations, should be considered as an alternative.®”

Hence, as well as from the considerations mentioned in § 7 para. 2 sentence 3 No. 2
LkSG, impacts of the LkSG on institutions not directly in the scope of the LkSG can
again be derived — if they are not located in Germany, then again extraterritorial im-
pacts. This is because the institutions mentioned in this context are indirectly influ-
enced by the LkSG and the conventions mentioned therein in the Annex, insofar as the
company within the scope of the LkSG puts these considerations into practice. The
more of these institutions align themselves with the expectations of the LkSG and the
conventions mentioned in the Annex, the greater the extraterritorial (ideally positive)
impact on the conditions for society, work(ers) and business as well as politics will be
on the local level (abroad). Moreover, it remains to be noted that the considerations
mentioned in § 7 para. 2 sentence 3 No. 2 and 3 LkSG are also likely to be intended to
increase the pressure on the direct supplier in case of doubt to realize the concept in
the sense of § 7 para. 2 LkSG and in particular the jointly developed plan in the sense
of No. 1.87¢ This further intensifies the impacts described above (which are extraterri-

torial if the supplier is located outside of Germany).

In the case of all these impacts described, which have extraterritorial impacts outside
Germany, it must be noted that these can also have indirect impacts on indirect suppli-
ers — either by way of the described cascadation®’’ or, in particular, on the basis of § 7
para. 2 No. 2 LkSG through a possible change in the general industry or location situ-

ation or the like.

875 Cf. BT-Drucks. 19/28649, p. 49.

876 See for a brief presentation of arguments whether this could also be seen as an illegitimate pressure
tool Grabosch, in: Grabosch/LkSG, § 5 paras. 116-117 and there with further references.

877 Cf. ibid., § 5 para. 93.
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With the measures just described, a not inconsiderable effort can also be expected for
the companies directly affected by the LkSG, which gives rise to the thought of
whether they would not rather forego a business relationship with a "problematic"
supplier than invest such effort. However, § 7 para. 3 LkSG addresses this thought by

stating in sentence 1 that the termination of a business relationship is only required if

1. the violation of a protected legal position or an environment-related obligation
is assessed as very serious,

2. the implementation of the measures developed in the concept does not remedy
the situation after the time specified in the concept has elapsed,

3. the enterprise has no other less severe means at its disposal and increasing the

ability to exert influence has no prospect of success.

This is further intensified by § 7 para. 3 sentence 2 LkSG, because it states that the
mere fact that a state has not ratified one of the conventions listed in the Annex to this
act or has not implemented it into its national law does not result in an obligation to
terminate the business relationship. It is only limited by § 7 para. 3 sentence 3 LkSG,
which provides that restrictions on foreign trade by or on the basis of federal law,
European Union law or international law remain unaffected by sentence 2. This pays
off in particular to the stated objective of the act to improve the international human
rights situation with this due diligence act,’’® and underlines once again that the act
deliberately does not stop at the national borders of the Federal Republic of Germany,

but that extraterritorial (ideally positive) effects and impacts are obviously intended.

In this respect, the explanatory memorandum for § 7 para. 3 LkSG states that the pro-
visions in para. 2 and para. 3 encourage companies to first seek solutions to complex
and difficult-to-rectify grievances together with suppliers or within the industry before
withdrawing from a business sector.?”® Additionally, that the principle of enablement
before withdrawal applies and only in cases where the breach or violation is assessed
as very serious, if after the expiry of the time schedule defined in the concept according
to para. 2 all attempts to reduce the risk have failed, no other mitigating measures are

available to the company and an increase in the ability to exert influence does not

¥78 Cf. BT-Drucks. 19/28649, p. 2.
$79 Cf. ibid, p. 49.
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appear to be promising, a termination of the business relationship with the supplier is

called for as a last resort.58°

Here also, the effectiveness of the remedial action must, according to § 7 para. 4 sen-
tence 1 LkSG, be reviewed once a year and on an ad hoc basis if the enterprise must
expect a significantly changed or significantly expanded risk situation in its own busi-
ness area or at its direct supplier, e.g., due to the launch of new products, projects or a
new business field. Pursuant to § 7 para. 4 sentence 3 LkSG, the measures must be
updated without undue delay, if necessary. In this respect, the above mentioned reme-
dial actions and their extraterritorial impacts are, also here, not likely to be of an one-
off and non-recurring nature, but rather can be expected in case of necessity to occur

on an ongoing, continuous and regular basis.

(cc) Direct Extraterritorial Impacts on Indirect Suppliers
Up to this point, it has already been established that even indirect suppliers of a com-
pany within the scope of the LkSG can be indirectly affected by the LkSG under the
circumstances described — if it is an indirect supplier not based in Germany with the
described extraterritorial impacts. The question now arises whether such an indirect
supplier can also be affected by the LkSG in direct connection with the company in
the scope of the LkSG and then with extraterritorial impacts. Because, according to
§ 9 para. 3 LkSG, if an enterprise (within direct scope of the LkSG) has actual indica-
tions that suggest that a violation of a human rights-related or an environment-related
obligation at indirect suppliers may be possible (substantiated knowledge®?'), it must

without undue delay and as warranted

1. carry out a risk analysis in accordance with § 5 paras. 1-3 LkSG,

2. lay down appropriate preventive measures vis-a-vis the party responsible, such
as the implementation of control measures, support in the prevention and
avoidance of a risk or the implementation of sector-specific or cross-sector
initiatives to which the enterprise is a party,

3. draw up and implement a prevention, cessation or minimization concept and

880 Cf. BT-Drucks. 19/28649, p. 49.

881 See for various discussions on this much debated term, especially on when this can be assumed,
e.g., Depping, in: Depping/Walden LkSG, § 9 paras. 8-28; Grabosch, in: Grabosch/LkSG, § 2 paras.
97-118; Gehne/Humbert/Philippi, in: Johann/Sangi LkSG, § 9 paras. 11-34, each with further refer-
ences. The discussion is intentionally excluded here as this point is not decisive for the outcome and
research questions of this work, so it would reach beyond the scope of it. As to when the explanatory
memorandum assumes such substantiated knowledge, see and cf. BT-Drucks. 19/28649, p. 50.
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4. update its policy statement in accordance with § 6 para. 2, if necessary.

If there is such a substantiated knowledge, the enterprise directly in the scope of the
LkSG must carry out the measures specified in § 9 para. 3 No. 1-4 LkSG on an ad hoc
basis and without undue delay, thereby extending the basic due diligence obligations

of §§ 5-7 LkSG event-driven to indirect suppliers.3%?

Possible direct impacts on indirect suppliers are initially seen here on the basis of
§ 9 para. 3 No. 2 LkSG. The explanatory memorandum to this provision states that,
with regard to the identified and prioritized risks, the enterprise within the scope of the
LkSG must take appropriate preventive measures against the indirect supplier who has
caused the risk and that this enterprise has a discretionary margin in the choice of
measures therefore, but should be guided by the requirements of § 6 LkSG.%* Usually,
the in direct scope of the LkSG lying enterprise's ability to exert influence and contri-
bution to causation are significantly reduced in the case of violations by the indirect
supplier, so that generally lower requirements are to be placed on preventive measures

than in the case of direct suppliers.®%

According to the explanatory memorandum, appropriate preventive measures in this
respect may include making clear to an indirect supplier that it should comply with
human rights expectations and human rights and environmental obligations, and that
an enterprise directly in scope of the LkSG that has become aware of a possible viola-
tion must try to find out more about the risk and its causes and, if necessary, contact

the indirect supplier (directly or through direct suppliers) to clarify its expectations.®3?

The execution of control measures at an indirect supplier, comes into consideration,
pursuant to the explanatory memorandum, in particular if this supplier has been con-
tractually obligated — e.g., through a passing-on clause — to implement the supplier

code of the enterprise in scope of the LkSG.386

Supporting an indirect supplier in the prevention and avoidance of a risk, if necessary,
in a targeted and long-term manner, can also be an appropriate measure as per the

explanatory memorandum, as well as the support for specific social projects in a region

882 Cf. Gehne/Humbert/Philippi, in: Johann/Sangi LkSG, § 9 para. 35.
883 Cf. BT-Drucks. 19/28649, p. 51.

884 Cf. Depping, in: Depping/Walden LkSG, § 9 para. 32.

885 Cf. BT-Drucks. 19/28649, p. 51.

886 Cf. ibid.
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that serve to strengthen certain rights, such as trade union freedom, is therefore also

conceivable.®7

Finally, in this respect, the explanatory memorandum also suggests joining sector-spe-
cific or cross-sector initiatives as an important instrument for developing risk-preven-
tive measures together with other enterprises, as these initiatives serve to standardize
requirements, increase one's own ability to exert influence and achieve a reduction in
effort through synergy effects, because since the upstream supply chain often consists
of complex and non-transparent supplier networks, the importance of cooperative ap-

proaches is high.%88

Various direct impacts of the LkSG on indirect suppliers, and extraterritorial impacts
if they are located outside Germany, can be derived from the possible measures de-
scribed above. These are similar to the already described (extraterritorial) impacts of
the LkSG on direct suppliers, which is why they are only briefly transferred to the
specific context here. For consultations or support measures such as workshops or the
like with the enterprise directly affected by the LkSG, in which the expectations to-
wards the indirect supplier are communicated, the latter must provide resources of
time, personnel and financial nature, which could also have been used elsewhere. This
intensifies, if these expectations are also to be fulfilled and restructuring in the own
business, in the own processes, in the own business partner structure or similar is nec-
essary for this and if these are possibly even checked by means of control measures.
From the possible measures described, such as the support of LkSG respective social
projects in a region or the respective engagement in sector-specific or cross-sector
initiatives, impacts can again be expected for the companies of a sector, a business
location (i.e., also direct or indirect suppliers, but also completely uninvolved compa-
nies), or even an entire society, as they increase the pressure and much more if the
expectations of the LkSG and the conventions mentioned in the Annex are imple-
mented sustainably through these measures — and if this happens outside the borders

of Germany, then these are extraterritorial impacts of the LkSG.

In addition, possible direct impacts on indirect suppliers are seen on the basis of § 9
para. 3 No. 3 LkSG. According to the explanatory memorandum to this provision, the

company within the scope of the LkSG must, in relation to a violation that the company

887 Cf. BT-Drucks. 19/28649, p. 51.
888 Cf. ibid.
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was not able to mitigate or end in accordance with § 7 para. 1 LkSG, draw up and
implement a concept for minimizing and avoiding the violation, the aim of which is to
remedy the situation and the requirements of which are based accordingly on § 7
para. 2 LkSG, insofar as no further details have been regulated by a statutory instru-
ment in accordance with § 9 para. 4 LkSG.®¥ In this respect, reference can be made to
the previously described impacts of § 7 para. 2 LkSG, including the extraterritorial,

which also apply accordingly in this case.

In conclusion, it can be said that the LkSG can have various possible extraterritorial
impacts on both direct and indirect suppliers of an enterprise within the scope of the

LkSG, but also beyond that to entire sectors or regions.

c. Extraterritorial Impacts on and because of the Obligations in the
Affected Enterprise's Own Business Area

At the beginning, also here, it should be emphasized once again what the LkSG means
by "own business area" in order to start further considerations and analyses from this
understanding. The definition can be found in § 2 para. 6 LkSG. The own business
area within the meaning of this act covers, according to § 2 para. 6 sentence 1 LkSG,
every activity of the enterprise to achieve the business objective. This includes, pursu-
ant to § 2 para. 6 sentence 2 LkSG any activity for the creation and exploitation of
products and services, regardless of whether it is carried out at a location in Germany
or abroad. As per § 2 para. 6 sentence 3 LkSG, in affiliated enterprises, the parent
company's own business area includes a group company if the parent company exer-
cises a decisive influence on the group company. This means that the diligence of the
parent company must also be suitable to avoid, minimize or remedy the risks within
the meaning of § 2 paras. 2 and 3 LkSG, which the parent company can achieve by
directing its decisive influence towards the fulfillment of the due diligence obliga-

tions.?0

889 Cf. BT-Drucks. 19/28649, p. 51.
890 Cf. Grabosch, in: Grabosch/LkSG, § 5 para. 29 and with reference to the suction effect of the dili-
gence to § para. 32.
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(aa) Extraterritorial Impacts on the Affected Enterprise's Own Business Area
due to Preventive Measures

Extraterritorial impacts on the affected enterprise's own business area can arise from
§ 6 LkSG. Because, according to § 6 para. 1 LkSG, an enterprise must take appropriate
preventive measures pursuant to paras. 2 to 4 without undue delay, if it identifies a risk
in the course of a risk analysis pursuant to § 5 LkSG. It should be noted, once again,
that this is a largely theoretical prerequisite, as it seems rather unlikely that an enter-
prise falling into the scope of the LkSG will actually identify no risks at all in the
course of the risk analysis.*”! Besides the due to § 6 para. 2 LkSG requested policy
statement on its human rights strategy, the enterprise must according to § 6 para. 3
LkSG lay down appropriate preventive measures in its own area of business, in partic-

ular

1. the implementation of the human rights strategy in the relevant business pro-
cesses set out in the policy statement,

2. the development and implementation of appropriate procurement strategies
and purchasing practices that prevent or minimize identified risks,

3. the delivery of training in the relevant business areas,

4. the implementation of risk-based control measures to verify compliance with
the human rights strategy contained in the policy statement in its own business

arca.

According to the explanatory memorandum to the act, the rule examples listed in
No. 1-3 describe measures that serve to integrate the human rights strategy contained
in the policy statement into everyday corporate procedures and decisions — especially

the procurement process — and to establish it as an integral part.’%?

Regarding No. 1 of § 6 para. 3 LkSG, it should be noted that the human rights strategy
set out in the policy statement must be implemented in the relevant business pro-
cesses.??? For this purpose, rules of conduct (guidelines, codes of conduct) are derived
from human rights strategy and formulated, if necessary, as a group-wide blueprint.?4

They should primarily concern the risk-relevant business areas.’’> As an example, the

81 Cf. Walden, in: Depping/Walden LkSG, § 6 para. 8.
892 Cf. BT-Drucks. 19/28649, p. 46.

893 Cf. Grabosch, in: Grabosch/LkSG, § 5 para. 83.

894 Cf. ibid.

895 Cf. ibid.; BT-Drucks. 19/28649, p. 46.
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significance of a standard to which the company has committed itself in the policy
statement can be concretized and explained to the employees.?® The government's
explanatory memorandum suggests that codes of conduct should also be used as an aid

897 Since the company directly within the scope

in negotiating and drafting contracts.
of the LkSG must make every reasonable and feasible effort to implement the "LkSG-
Code of Conduct", particularly at locations and companies belonging to the group that
are under a controlling influence abroad, this and the processes and measures imple-

mented in the course of this create extraterritorial impacts.®®

In the case of such transnational group-wide policies, the possible framework condi-
tions of the applicable foreign works constitution law must then be taken into ac-
count.?” In particular, the rules of conduct cannot be imposed on employees in foreign
group companies without further consideration; instead, employee participation re-
quirements must often be observed there as well.”*° The requirement of works council
participation and restrictions based on employees' personal rights must also be ob-

served for the scope of application of directives in Germany.*°!

From No. 2 of § 6 para. 3 LkSG it follows that procurement strategies and practices
must be designed to minimize risks.”*> As distinct from procurement strategies, pro-
curement practices refer to the concrete treatment of existing suppliers and those to be
contracted.”® If these are located outside Germany, this regulation can influence the
concrete treatment of them extraterritorially. Purchasing staff can significantly influ-
ence production conditions by setting delivery times and purchase prices as well as the
duration of a contractual relationship.”®* If the production of supplied goods takes
place abroad, then this regulation influences the production conditions there, i.e., ex-
traterritorially. And if action is taken in the sense of this regulation, it should be pos-
sible to expect that these will improve and thus be positively influenced extraterritori-

ally.

89 Cf. Grabosch, in: Grabosch/LkSG, § 5 para. 83; BT-Drucks. 19/28649, p. 46.

897 Cf. Grabosch, op. cit., § 5 para. 83 with reference to BT-Drucks. 19/28649, pp. 46-47.

898 Cf. Depping/Walden, in: Depping/Walden LkSG, § 6 para. 35.

89 Cf. Grabosch, op. cit., § 5 para. 84 with reference to Junker, in: BB, Vol. 11 (2005), 602, 602.

900 Cf. Grabosch, op. cit., § 5 para. 84 with reference to Junker, in: BB, op cit., 603-604 and there with
further references.

901 Cf. Grabosch, op. cit., § 5 para. 84 with further references.

%02 Cf. ibid., § 5 para. 85.

903 Cf. Depping/Walden, op. cit., § 6 para. 41.

904 Cf. Grabosch, op. cit., § 5 para. 85; BT-Drucks. 19/28649, p. 47.
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The government's explanatory memorandum recommends that the measures to be
taken for the individual procurement steps (e.g., product development, order place-
ment, purchasing, production lead times) be laid down in a company-internal code of
conduct.”® Such a code of conduct in line with the human rights strategy also includes
efforts to ensure transparency and knowledge of the supply chain.’*® This, in turn, sug-
gests that companies in the scope of the LkSG demand and expect more information
from the companies in their supply chains than before, which indicates a further extra-
territorial impact on foreign suppliers. However, transparency is not always in line
with requirements and needs that a company has from a competition law or even busi-

907

ness point of view.””” Such foreign suppliers may feel compelled to disclose much

more than they actually want or have to and are used to under their national legislation.

From No. 3 of § 6 para. 3 LkSG it follows that employees in the relevant business
areas are to be trained and educated so that they know, understand and correctly apply
the human rights strategy and policies, so that purchasers can, e.g., recognize and
address conflicts of objectives in the individual work processes in day-to-day busi-
ness.”®® Relevant departments are likely to be Human Resources, Product Develop-
ment and Purchasing, while it also seems useful to train management personnel in all
departments accordingly, since all employees with personnel responsibility can con-
tribute to the implementation of human rights requirements in the company.”” The
scope of the training should be mastered in one working day, whereby a differentiation

can be made based on the idea of appropriateness.®!?

Furthermore, No. 4 from § 6 para. 3 LkSG implies that appropriate risk-based controls
must be used to verify whether the human rights strategy is integrated into day-to-day
business processes and whether the human rights and environmental expectations set
out therein are actually implemented.”!! Controls can take the form of, e.g., spot checks
and interviews, and it can also be useful to review documented procedures.’!? In this

context, "risk-based" means that the checks should be carried out precisely where the

905 Cf. Grabosch, in: Grabosch/LkSG, § 5 para. 85 with reference to BT-Drucks. 19/28649, p. 47.
906 Cf. Grabosch, op. cit., § 5 para. 85; BT-Drucks. 19/28649, p. 47.

907 Cf. Gehne/Humbert/Philippi, in: Johann/Sangi LkSG, § 6 para. 37.

908 Cf. Grabosch, op. cit., § 5 para. 86; BT-Drucks. 19/28649, p. 47.

909 Cf. Depping/Walden, in: Depping/Walden LkSG, § 6 para. 48.

10 Cf. Ibid.

91 Cf. Grabosch, op. cit., § 5 para. 87; BT-Drucks. 19/28649, p. 47.

912 Cf. Gehne/Humbert/Philippi, op. cit., § 6 para. 43.
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most risk-minimizing potential is likely to be lost due to negligence or deliberate vio-
lations.”'® In particular, if an heightened risk situation is identified or there is a lack of
appropriate internal resources, a review by external auditors should be considered.”'
Controls should take place all the more frequently where employees have not yet
proven themselves to be reliable and where it is a matter of avoiding and minimizing

the priority risks.”!

Another extraterritorial impact of the LkSG can be seen here. If employees who work
for a foreign group company of a parent company within the scope of the LkSG are
expected to behave in accordance with these codes of conduct, are trained accordingly
and also have to fear controls in this respect, they can be indirectly forced to behave
in a way that is desired by their parent company and the legislator of the Federal Re-
public of Germany, but possibly does not correspond to their own and/or the locally
customary set of values and the underlying ways of behavior. Perhaps LkSG and local
law are in collision here as well, for the handling of which, reference is made to chapter
IV. 2. a. In addition, the previously frequently mentioned impacts in the form of com-
pany resources are also relevant here, which are required for, e.g., training, workshops,
implementation of the processes and participation in the control measures. Even if it
is, e.g., a controlled subsidiary, this company could have used the resources elsewhere.
If such a company is located outside Germany, then these impacts are also extraterri-

torial in nature.

Moreover, and as already said before also here: The effectiveness of the preventive
measures must, according to § 6 para. 5 sentence 1 LkSG, be reviewed once a year and
on an ad hoc basis if the enterprise must expect a significantly changed or significantly
expanded risk situation in its own business area or at its direct supplier, e.g., due to the
launch of new products, projects or a new business field. Pursuant to § 6 para. 5 sen-
tence 3 LkSG, the measures must be updated without undue delay, if necessary. In this
respect, the above-mentioned preventive measures and their extraterritorial impacts
are not likely to be of an one-off and non-recurring nature, but rather can be expected

to occur on an ongoing, continuous and regular basis.

913 Cf. Grabosch, in: Grabosch/LkSG, § 5 para. 87.
914 Cf. Depping/Walden, in: Depping/Walden LkSG, § 6 para. 53.
915 Cf. Grabosch, op. cit., § 5 para. 87.
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(bb) Extraterritorial Impacts on Affected Enterprise's Own Business Area due
to Remedial Actions

Furthermore, extraterritorial impacts on the affected enterprise's own business area can
arise from § 7 LkSG. Because, according to § 7 para. 1 sentence 1 LkSG and as men-
tioned before, if the enterprise discovers that a violation of a human rights-related or
an environment-related obligation has already occurred or is imminent in its own
business area or at a direct supplier, it must, without undue delay, take appropriate
remedial action to prevent, end or minimize the extent of this violation. Moreover, the
§ 7 para. 1 sentence 3 LkSG states that in its own business area in Germany, the reme-
dial action must bring the violation to an end. Thus, in an affected company's own
business area, the principle that the due diligence obligations are obligations of best
effort®!® is breached, because here the remedial action must successfully lead to an end
of the violation.’!” The § 7 para. 1 sentence 4 LkSG restricts this so that in the own
business area abroad and in the own business area pursuant to § 2 para. 6 sentence 3
LkSG, the remedial action must only usually bring the violation to an end. In these
cases, an enterprise may not have sufficient influence in particular factual or legal cir-

cumstances to successfully provide a remedy.”!®

Although the legislator has specified the objectives of the remedial actions in the ab-
stract and emphasized the appropriateness of the measures, it has not otherwise speci-
fied what is to be understood by remedial actions apart from some suggestions in the
absence of a possibility to end the violation in the foreseeable future.”!® The company
thus has a wide range of instruments at its disposal, whereby all reasonable measures
that are suitable to achieve the objectives can be remedial actions in this sense.”?° In
an affected company's own business area, at least domestically, instructions from man-
agement to remedy an identified grievance will usually suffice as an effective remedial
measure.”?! This can be linked, e.g., to a tightening of the policy statement, the

n922
b

strengthening of monitoring measures, e.g., in the "Compliance-System or

916 According to the explanatory memorandum the due diligence obligations establish a duty of best
effort and not a duty to succeed, cf. BT-Drucks. 19/28649, p. 41.

917 Cf. Grabosch, in: Grabosch/LkSG, § 5 para. 109.

918 Cf. ibid.

919 Cf. Depping, in: Depping/Walden LkSG, § 7 para. 15.

920 Cf. ibid.

921 Cf. ibid., § 7 para. 16.

922 Tbid.
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measures under labor law if the violation has occurred with culpable disregard of in-
ternal rules or violations of the law.?*> The implementation of remedial actions is al-
ready made more difficult in the case of group companies within the meaning of § 2
para. 6 sentence 3 LkSG, in which the affected company is not the sole shareholder,
as in this case the only way to implement remedial actions is usually through share-
holder resolutions that have to be discussed and areas are possibly affected for which
qualified majorities are required.’?* If the remedial measures taken by the enterprise
are unsuccessful, it must examine in each individual case whether or not an exception

to the standardized rule from § 7 para. 1 sentence 4 LkSG can be assumed.”?*

More interestingly for this work, however, broader remedial actions with extraterrito-
rial impacts beyond internal measures may need to be considered at foreign sites if the
violations there result from structural problems or if individual prohibitions of § 2
para. 2 and para. 3 LkSG are even in conflict with local law.??¢ In these cases, remedial

actions may include establishing or joining sector initiatives®?’

, cooperating with
NGOs or foreign chambers of commerce, contacting foreign government agencies, or
self-organized projects or workshops with the local population.®?® This is accompanied
by extraterritorial impacts not only for the affected foreign company or location di-
rectly through the remedial actions themselves, but indirectly even for the local soci-
ety, politics and, possibly, other companies located there, which are made aware and
aware of the consequences and values associated with these remedial actions and may

be involved.

If in an affected company's own foreign business area and in controlled companies,
despite all efforts, the cessation of the violation specified as the rule is not achievable
in the foreseeable future, a limited analogous application of § 7 para. 2 sentences 1 and
2 LkSG, which according to their wording only apply to the relationship with the direct
supplier, appears to make sense above all.”?° The obligation to draw up a concept with

a concrete timetable without undue delay also appears to be an essential step here.”*’

923 Cf. Depping, in: Depping/Walden LkSG, § 7 para. 16.

924 Cf. ibid.

925 Cf. Wagner/Wagner, in: Wagner/Ruttloff/Wagner LkSG, § 4 para. 701.

926 Cf. Depping, in: op. cit., § 7 para. 16.

927 Cf. ibid., § 7 paras. 46-55 for further discussion and explanation with regard to the sector initia-
tives.

928 Cf. ibid., § 7 para. 16.

929 Cf. ibid., § 7 para. 28.

930 Cf. ibid.
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Also here, the above mentioned applies: If the remedial measures taken by the enter-
prise are unsuccessful, it must examine in each individual case whether or not an ex-
ception to the standardized rule from § 7 para. 1 sentence 4 LkSG can be assumed.”*'As
a rule, however, the goal must remain the cessation of the violation, unlike in § 7 para.
2 LkSG.?*? The extraterritorial effects described above in this context for direct sup-
pliers then apply equally to the affected company's own foreign business area and in

its controlled companies in that case.

In conclusion, it can be said that the LkSG can have various possible extraterritorial

impacts as well in the own business area of an enterprise within the scope of the LkSG.

3. Discussion of the Legitimacy of the Extraterritorial Impacts of

the LKkSG

So far, the research has revealed various possible extraterritorial impacts of the LkSG.
The following chapter is dedicated to the question of whether this possible extraterri-
torial impacts of the LkSG can be considered legitimate. Because, taking into account
the limits of international law for an extraterritorially effective regulation, a sufficient
reason is required to justify the indirect regulatory access to the sections of the value
chain located abroad.”*? In the process, opinions and voices from the relevant literature
will first be illustrated before finally arriving at an own opinion and the result repre-

sented here in the light of the gained knowledge and results in the course of this work.

In the forefront of the final LkSG, Henn/Jahn assessed in July 2020 (with special con-
sideration of chemicals and biodiversity), among other things, which Union constitu-
tional and international law guidelines would have to be complied with in the enact-
ment of a supply chain law.?** In this context, they raised the question from the per-
spective of international law whether the jurisdictional authority of the Federal Repub-

lic of Germany covers such a regulatory and related jurisdictional competence as that,

931 Cf. Wagner/Wagner, in: Wagner/Ruttloff/Wagner LkSG, § 4 para. 701.

932 Cf. Depping, in: Depping/Walden LkSG, § 7 para. 28.

933 Cf. Krebs, in: ZUR, Vol. 7-8 (2021), 394, 396 with further references for a more detailed discus-
sion to Krisch, in: Entgrenzte Jurisdiktion: Die extraterritoriale Durchsetzung von Unterneh-
mensverantwortung [Debordered Jurisdiction: The Extraterritorial Enforcement of Corporate Respon-
sibility], pp. 11-38, Henn/Jahn, in: Rechtsgutachten LieferkettenG [Legal Opinion Supply Chain Act],
pp- 29-35, Krebs, in: Environmental Due Diligence Obligations in Home State Law with Regard to
Transnational Value Chains, pp. 245-350.

934 Cf. Henn/Jahn, op. cit., pp. 1 and 8.
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by regulating corporate due diligence along the supply and value chain, domestic com-
panies would have to ensure within their supply chain that they analyze the negative
impacts caused by their activities and business relationships on environmental media
located abroad and, if necessary, take appropriate measures to prevent, minimize and
remedy them.”3> Mirroring this, they also addressed the question raised in some quar-
ters as to whether such legislative action would violate the prohibition on interven-

tion.”36

In their opinion, Henn/Jahn first state in this regard that a law imposing corresponding
due diligence obligations on domestic companies in the supply chain could be objected
to on the grounds that a nation state lacks the regulatory competence (jurisdictional
authority) for such regulations and that, with such a regulation, the state would extend
the due diligence to be applied by companies beyond national borders.”*” Thus, there
would be an extraterritorial exercise of jurisdiction, which is only permissible or rec-
ognized to a limited extent under international law.”8 If this would be the case, the
due diligence obligations would have to be within the limits of the recognized case
groups for the exercise of jurisdiction.”* The theoretical foundations for this were laid

in chapter I1I, which is why reference is made to it at this point.

The concept of jurisdictional authority covers the judicial, regulatory and enforcement
activities of a state.”** These exercises of authority are only problematic if they have
an extraterritorial impact.**! Henn/Jahn come to the conclusion in their opinion that
neither an extraterritorial exercise of judicial authority nor an extraterritorial enforce-

ment activity is implied.”*?

However, Henn/Jahn see an extraterritorial dimension with regard to the regulatory
exercise of state authority, insofar as domestic companies are required to agree on
regulations regarding human rights and environmental standards in contracts with their

business partners and suppliers abroad.”** Even if the due diligence exercise were

935 Cf. Henn/Jahn, in: Rechtsgutachten LieferkettenG [Legal Opinion Supply Chain Act], p. 29.

936 Cf. ibid., p. 29 with further references.

937 Cf. ibid.

938 Cf. ibid. with a more detailed explanation in its footnote 125 and there with further references.
939 Cf. ibid.

940 Cf. ibid., p. 30 with reference to van Arnauld, in: Vélkerrecht [International Law] (previous 3rd
Edition 2016), paras. 344-348 to the differentiations and there with further references (in van Arnauld,
in: Volkerrecht [International Law] (current 5th Edition 2023), paras. 349-354.

941 Cf. Henn/Jahn, op. cit., p. 30.

942 Cf. ibid. and see there for a more detailed explanation and there with further references.

943 Cf. Henn/Jahn, in: Rechtsgutachten LieferkettenG [Legal Opinion Supply Chain Act], p. 30.
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elaborated and managed in Germany, it would have to be implemented in contractual
relationships and general business relationships along the value chain, thus adding an

extraterritorial element that characterizes this due diligence.***

Hence, the act, through the duty to act that it imposes, also entails an extraterritorial
reach in the view of Henn/Jahn.®® This result is consistent with the previous results
of this work. Henn/Jahn mention that Krisch described such a case as a territorial ex-
tension of jurisdictional authority.”*® How to deal with this circumstance is described
in corresponding literature. In the context of his work "Environmental Due Diligence
Obligations in Home State Law with Regard to Transnational Value Chains", Krebs
discussed if "[...] the general principles [...] of value chain due diligence legislation
can be drafted in a lawful manner, notwithstanding any extraterritorial impacts."**” In
it, he does not specifically address the LkSG, but discusses more abstractly the general
design of such laws.”*® Regarding this topic, he states that "[i]n order to justify an
extraterritorial reach or impact given the potential conflict with another State's sover-

eignty, a certain kind of connection to the acting State is required."**

For those cases that lie between a genuine, comprehensive extraterritorial exercise of
jurisdiction and a non-extraterritorial exercise of jurisdiction (like the present exten-
sion of the jurisdictional authority), international law scholarship applies the classic
categories for which the legality of an extraterritorial jurisdictional authority is recog-
nized as well.”>° The result is that "[...] even if a sufficient connection is provided, the

exercise of jurisdiction shall not infringe the principle of non-intervention."%>!

944 Cf. Henn/Jahn, in: Rechtsgutachten LieferkettenG [Legal Opinion Supply Chain Act], p. 30, foot-
note 129.

945 Cf. ibid., p. 30.

946 Cf. ibid. with reference to Krisch, in: Entgrenzte Jurisdiktion: Die extraterritoriale Durchsetzung
von Unternechmensverantwortung [Debordered Jurisdiction: The Extraterritorial Enforcement of Cor-
porate Responsibility], p. 11 et seq. (e.g., on p. 22) and noting that he thereby refers back to Scott's
conceptualization (both wrongly referring to Scott, in: AJCL, Vol. 61 (2014), 87, 90 and not to the
right Scott, in: AJCL, Vol. 62 (2014), 87, 90) and rendering the following definition of it (here in orig-
inal) by Scott in their own words: "The application of a measure is triggered by a territorial connection
but in applying the measure the regulator is required, as a matter of law, to take into account conduct
or circumstances abroad.", Scott, in: AJCL, Vol. 62 (2014), 87, 90.

947 Krebs, in: Environmental Due Diligence Obligations in Home State Law with Regard to Transna-
tional Value Chains, p. 317, para. 162 and see for his whole work pp. 245-350.

948 Cf. ibid., 7.1, p. 246, paras. 1-3.

%49 Tbid., pp. 320-321, para. 173.

930 Cf. Henn/Jahn, op. cit., p. 30 with further references.

931 Krebs, op. cit., p. 321, para. 173.
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In the beginning of the discussion of that point and the overall assessment of the legiti-
macy of the LkSG in view of international law, there should be mentioned Thalham-
mer, who sees the export of the standards contained in the LkSG critically from the

point of view of international law.”>?

She first notes, also on the bottom line consistent with the previous findings of this
work, that § 6 para. 4 No. 2 LkSG requires companies to obtain contractual assurances
from direct suppliers that they will comply with the requirements and address them
appropriately in the wider supply chain, which is why the human rights conventions
mentioned in § 2 para. 1 LkSG in conjunction with the Annex to the LKSG are de
facto enforced in this way throughout the whole supply chain and why it is a matter of
extraterritorial jurisdiction due to this effect abroad.”>* In her opinion, it is problematic
under international law that the conventions covered have been ratified by many states,
but not by all of them.?>* Thalhammer explains that as long as a supplier's country of
domicile has signed the respective convention, the LkSG would not violate the prohi-
bition of unlawful interference in internal and external affairs®>® (prohibition of inter-
vention)?6.%>7 In this case, the protected exclusive territory would not be interfered
with, because this area is no longer subject to the exclusive regulatory power of this
state as a result of accession to the treaty”>® and thus there would be no need for a
necessary actual connection to the regulating state to justify extraterritorial jurisdic-

tion.”>?

According to Thalhammer, this would be different for non-signatory states.”®® Because
then the companies would have to contractually oblige their suppliers to comply with

standards that do not apply in their country where they are domiciled.®! Indeed, there

952 Cf. Thalhammer, in: DOV, Vol. 18 (2021), 825, 825.

933 Cf. ibid., 827 with examples for further and more detailed illustration.

954 Cf. ibid. with reference to Joint letter of associations, p. 2, where, e.g., it is stated that free trade un-
ions are banned in China.

955 Cf. Thalhammer, op. cit., 827 with reference to Beyerlin, in: Lexikon des Rechts, Vélkerrecht [En-
cyclopedia of Law, International Law], Nichteinmischung [Non-interference], p. 296 (whereby the
relevant explanations and terms reach up to p. 297); she sees the basis for this in the sovereign equal-
ity of the states and refers in this respect to UN, Charter, Art. 2 para. 1.

936 Cf. Thalhammer, op. cit., 827 with reference to von Bernstorff, in: AVR, Vol. 49 (2011), 34, 58
and there with reference to Meng, in: Extraterritoriale Jurisdiktion im 6ffentlichen Wirtschaftsrecht
[Extraterritorial Jurisdiction in Public Economic Law], p. 63 et seq.

957 Cf. Thalhammer, op. cit., 827.

958 Cf. ibid. with further references.

939 Cf. ibid., 827-828.

960 Cf. ibid., 828 with reference to Zimmermann/WeiB, in: AVR, Vol. 58 (2020), 424, 452 who see
this constellation as at least questionable in terms of politics of international law.

91 Cf. Thalhammer, op. cit., 828 with further references.
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would be some human rights that belong to customary international law and are thus
not subject to the exclusive dispositional power of a state.”®> These would be, e.g., the
right to life and physical integrity, the prohibition of slavery, the prohibition of torture
and other inhuman or degrading treatment and the prohibition of discrimination on the

basis of race or ideology”®* — but even not all the standards required by the LkSG.%%*

Thalhammer states that if a state has not signed an agreement, it would be allowed to
determine for itself whether the standards apply on its territory.?®> If the LkSG indi-
rectly requires companies of this state to comply with such a standard®*® it would ac-
tually lose this freedom of choice.”®” This interference in the economic policy of the
affected state could be seen as an impermissible intervention according to Thalham-

mer,968

although it would be controversial whether economic pressure is sufficient for
this.?®® Ultimately, in the opinion of Thalhammer, it is irrelevant whether one affirms
an intervention or only assumes extraterritorial jurisdiction,”’® because in any case a

legitimizing actual connection would be required.””!

%2 Cf. Thalhammer, in: DOV, Vol. 18 (2021), 825, 828 with further references.

963 Cf. ibid. with further references.

964 Cf. ibid.

965 Cf. ibid. with further references for a more detailed discussion and different positions on this point,
but this will not be addressed further in this work, as it is only included here to explain Thalhammer's
point of view to be discussed.

966 Cf. ibid. with reference to Schmalenbach, in: AVR, Vol. 39 (2001), 57, 76 and there with further
references, while noting in footnote 36 that some of the behavior is even prohibited, such as trade un-
ions in China. In this context, Thalhammer, op. cit., 828, refers in footnote 36 to Nordhues, in: Die
Haftung der Muttergesellschaft und ihres Vorstands fiir Menschenrechtsverletzungen im Konzern
[The Liability of the Parent Company and its Management Board for Human Rights Violations in the
Group], p. 326, who also only then assumes an impermissible intervention.

967 Cf. Thalhammer, op. cit., 828 with reference to Schmalenbach, op. cit., 58 (whereby the corre-
sponding elaborations reach until p. 60) and there with further references, while noting in footnote 37
that supplier companies may freely choose their contractors, de facto they adhere to the standards in
order to maintain the German sales market.

968 Cf. Thalhammer, op. cit., 828 with reference to Schmalenbach, op. cit., 73 (whereby the corre-
sponding elaborations begin on p. 72) and see footnote 38 with further references for a more detailed
discussion and derivation on this point, but this will not be addressed further in this work, as it is only
included here to explain Thalhammer's point of view to be discussed.

969 Cf. Thalhammer, op. cit., 828 and see footnote 39 with further references for a more detailed dis-
cussion and derivation on this point, but this will not be addressed further in this work, as it is only
included here to explain Thalhammer's point of view to be discussed.

970 Cf. ibid., 828 with reference to Henn/Jahn, in: Rechtsgutachten LieferkettenG [Legal Opinion Sup-
ply Chain Act], p. 30, while noting in footnote 40 that they differ between extraterritorial jurisdiction
(pp- 29 et seq.) and prohibition of intervention (pp. 32 et seq.) and that this distinction is not made in
her work, since all that matters to her is whether there is an inadmissible intervention in the sover-
eignty of the other state and whether there is a justifiable genuine link.

971 Cf. Thalhammer, op. cit., 828 with reference to Henn/Jahn, op. cit., p. 29, footnote 125 and there
with a more detailed explanation and derivation and with further references; Schmalenbach, op. cit.,
73 and there with further references.
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However, Thalhammer is of the opinion that such a legitimizing actual connection
would hardly be found here.”’? The principle of personality, according to which Ger-

many may regulate companies that are subject to its sovereignty,’’?

would only cover
the regulation of German companies, so that the de facto effects on foreign companies
would not be justified by the principle of personality.”’* The same would apply to the
principle of territoriality, which justifies regulations on a country's own territory.””> It
would be effective with regard to business activities in Germany, but would not be
able to justify pressure on foreign suppliers because the reference to the German terri-
tory would be too vague.”’® Also, according to Thalhammer, the principle of univer-
sality would not apply in this constellation.””” Protected interests that are safeguarded
by intergovernmental agreements would be part of this.”’® But this would not apply in
relation to states that have not signed the agreements.””® In addition, the principle of
universality would be recognized for human rights under mandatory customary inter-
national law.”®® But not all the standards set out in the LkSG are mandatory human
rights under international law.”®! Freedom of association, e.g., is not covered.”®?> Ac-
cording to Thalhammer, interference in the economy of the affected state is therefore

not justified with regard to such protected interests.”s3

Thalhammer holds that the LkSG exceeds the limits of permissible extraterritorial ju-

risdiction with regard to states to which the conventions mentioned in the Annex do

972 Cf. Thalhammer, in: DOV, Vol. 18 (2021), 825, 828.

973 Cf. ibid. with reference to Meng, in: Extraterritoriale Jurisdiktion im 6ffentlichen Wirtschaftsrecht
[Extraterritorial Jurisdiction in Public Economic Law], p. 56 et seq. with further references (whereby
the corresponding elaborations and for the context necessary explanations begin on p. 53).

974 Cf. Thalhammer, op. cit., 828 with reference to Henn/Jahn, in: Rechtsgutachten LieferkettenG [Le-
gal Opinion Supply Chain Act], p. 32 for a contrary opinion regarding environmental due diligence.
However, this comment by Thalhammer in her footnote 43 is incorrect, as Henn/Jahn do not limit
their opinion to environmental due diligence obligations in this aspect.

975 Cf. Thalhammer, op. cit., 828.

976 Cf. ibid., while noting in footnote 45 that the justification would in any case fail on the grounds of
reasonableness, with reference to Tager, in: Der Schutz von Menschenrechten im internationalen In-
vestitionsrecht [The Protection of Human Rights in International Investment Law], p. 245 for the re-
quirement of the test of reasonableness, where he speaks from an individual case weighing.

77 Cf. Thalhammer, op. cit., 828.

978 Cf. ibid. with reference to Tiger, op. cit., p. 282.

979 Cf. Thalhammer, op. cit., 828.

980 Cf. ibid. with further references.

981 Cf. ibid. with reference to Haider, in: Haftung von transnationalen Unternehmen und Staaten fiir
Menschenrechtsverletzungen [Liability of Transnational Corporations and States for Human Rights
Violations], p. 125 and there with further references and deeper explanations.

982 Cf. Thalhammer, op. cit., 828-829 with reference to § 2 para. 2 No. 6 and Annex No. 4 LkSG.

983 Cf. Thalhammer, op. cit., 829.
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not apply, or violates the prohibition of intervention.”®* According to Schdfer, who
finds Thalhammer's arguments convincing and follows them, this indirectly builds up
economic pressure on third countries to also comply with these standards.’® He notes,
however, that only the states affected in their sovereignty could take legal action

against this, which in his opinion is unlikely.”3¢

Pursuant to Thalhammer, only environmental due diligence obligations would also be

n987 988

justified in such constellations, because the "effects doctrine"”®’ would apply here.

This is because environmental pollution caused by companies abroad would not al-

ways stop at national borders, but could also have a negative impact on Germany.’®

Opposed to this is Grabosch, who holds a different opinion.?*® He first notes that al-
most all of the 14 conventions annexed to the LkSG have been ratified by the vast
majority of states, but in most of the conventions individual economic partner coun-
tries of Germany fall out of line.””! Furthermore, he asserts that the risk definitions
crystallized by the LkSG from the conventions must, however, be complied with
worldwide, if necessary taking into account the convention referred to in each case,
also in non-contracting states and whether the respective country in which a risk occurs
has ratified a convention or not is irrelevant, with the exception of § 2 para. 3 No. 6

LkSG.”?

According to Grabosch, the LkSG does in this way not violate international law and

in particular the prohibition of intervention.”® He also refers directly to Thalhammer's

984 Cf. Thalhammer, in: DOV, Vol. 18 (2021), 825, 829 with reference to Zimmermann/WeiB, in:
AVR, Vol. 58 (2020), 424, 452 (who at least critically question the permissibility of such a scope and
see it as not required) and with further references to opinions and approaches to discussion and argu-
ing these in footnote 51. In the result so as well Schifer, in: ZLR, Vol. 1 (2022), 22, 33.

985 Cf. Schiifer, op. cit., 33-34 and there in footnote 51 with reference to Thalhammer, op. cit., 827 et
seq.

986 Cf. Schiifer, op. cit., 34.

987 Cf. Thalhammer, op. cit., 829 with reference to Crawford, in: Brownlie's Principles of Public Inter-
national Law (previous 8th Edition 2012), pp. 462-463 for further explanation on this term there with
further references and for the term itself with reference to O'Keefe, in: JICJ, Vol. 2 (2004), 735, 739
and there with more detailed explanations and further references to them (in Crawford, in: Brownlie's
Principles of Public International Law (current 9th Edition 2019), pp. 447-448 in a similar way and
with further references, also for the term itself).

988 Cf. Thalhammer, op. cit., 829.

989 Cf. ibid. with reference to Henn/Jahn, in: Rechtsgutachten LieferkettenG [Legal Opinion Supply
Chain Act], p. 32 and there with a reference to a research on that topic by Rockstrom et al., in: Ecol-
ogy & Society, Vol. 14 (2009), Art. 32.

990 See Grabosch, in: Grabosch/LkSG, § 2 para. 5.

91 Cf. ibid. and para. 4, especially for details in regards of this finding.

992 Cf. ibid., § 2 para. 5 with reference to § 4 para. 65 for details on the mentioned exception.

993 Cf. ibid., § 2 para. 5 with further references in favor of admissibility under international law.
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statement doubting the existence of the required "genuine link"*** because a connec-
tion between the activities of foreign companies abroad and the supply chains of com-
panies based in Germany would be too vague.””> According to Grabosch, she fails to
see that the design of supply chains and also their production conditions depend to a
considerable extent on the pricing policy and supply conditions of the companies sub-
ject to the due diligence obligations.””® The "genuine link"*®’ to Germany therefore
lies in the fact that it is precisely this creative power in German corporate headquarters

that is subjected to basic human rights standards.*”®

Grabosch is moreover of the opinion that the principle of effects is also likely to be
effective.”” This is because domestic market participants could certainly benefit from
setting global minimum standards in order not to come under pressure to deregulate
social and environmental standards as a result of a "race to the bottom"!1000 1001 Ac_
cording to Grabosch, the Federal Republic of Germany has closed gaps in the univer-
sality of human rights by adopting the LkSG, and if a convention grants the contracting
states leeway for implementation, the respective applicable national law must be con-

sidered, which the LkSG points out in the relevant places.'?%?

Furthermore, Ruttloff/Wilske/Schulga also comments on this question.'?** They begin
by stating that there would be nothing new in the basic idea that German companies
would not be given a completely free hand when operating abroad, but that these would
also be accompanied by German law when doing s0.!%* Taking responsibility on a
global level and being bound by extraterritorial German legal obligations would have

been legally required for some time, but with the entry into force of the LkSG, a new

994 Grabosch, in: Grabosch/LkSG, § 2 para. 5.

995 Cf. ibid. with reference to Thalhammer, in: DOV, Vol. 18 (2021), 825, 828 and there with refer-
ences for more details.

996 Cf. Grabosch, op. cit., § 2 para. 5 with further references.

%7 Ibid.

998 Cf. ibid.

999 Cf. ibid. with reference to Paschke, in: RATW, Vol. 4 (2016), 121, 124 and there with reference for
further explanations to the principles of justification of jurisdiction to Tietje, in: Tietje Internationales
Wirtschaftsrecht [International Business Law (previous 1st Edition 2009), p. 1 (45 et seq.), which
seems to be an erroneous reference, since the relevant elaborations are to be found in § 1 pp. 45 et seq.
and there with further references (in Tietje, in: Tietje/Nowrot Internationales Wirtschaftsrecht [Inter-
national Business Law] (current 3rd Edition 2022), § 1 pp. 51 et seq. in a similar way and also with
further references).

1000 Grabosch, op. cit., § 2 para. 5.

1001 Cf. ibid.

1002 Cf. ibid.

1003 See Ruttloff/Wilske/Schulga, in: Wagner/Ruttloff/Wagner LkSG, § 2 paras. 108-109.

1004 Cf. ibid., § 2 para. 107.
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level would now be reached, as the LkSG would de facto force companies to ensure
protection under international law everywhere in the world — along their supply chain

— even where local law has not provided for this so far.!%%3

Against this background, Ruttloff/Wilske/Schulga also raise the question of whether
the German legislator has thereby exceeded the permissible limits of the exercise of
extraterritorial jurisdiction.!?% Initially, they explain that international law by no
means excludes the exercise of extraterritorial jurisdiction from the outset, but that this

requires a special justification.'?%’

Also according to them, this could be the case for
the German legislator because the pricing policy and supply conditions of German
companies are also significantly determined by the entrepreneurial actions of suppliers
and service providers based abroad.'’*® They support this view with the argument that
German companies usually benefit not only from lower foreign wage levels, but also
from lower labor and environmental standards as a result of the global division of la-
bor.!%% In this respect, the danger is seen that these could in turn put German locations
under pressure to also lower protection standards in order to remain competitive and
thus favor a "race to the bottom"'°!°, which would not be in the interest of the German
self-image, what in other words means that there would be a sufficiently strong do-

mestic relationship that would allow the Federal Republic of Germany to also regulate

conduct outside its own state (principle of effect).'%!!

Ruttloff/Wilske/Schulga point out that the application order of the LkSG only directly
affects the German company, but not suppliers located abroad, which may be indirectly
— and of course factually — affected by the LkSG, but are not themselves directly bound
by the LkSG as legal entities.!?'? Additionally, that a final assessment of the question
whether the LkSG is in conformity with international law for this reason alone or

whether it is (in parts) contrary to international law for the purposes of German law,

1005 Cf. Ruttloff/Wilske/Schulga, in: Wagner/Ruttloff/Wagner LkSG, § 2 para. 107.

1006 Cf. ibid., § 2 para. 108 with reference to the different positions of Thalhammer, in: DOV, Vol. 18
(2021), 825, 827 et seq., Joint letter of associations, p. 2 and Grabosch, in: Grabosch/LkSG, § 2 para.
5.

1007 Cf, Ruttloff/Wilske/Schulga, op. cit., § 2 para. 108.

1008 Cf, ibid. with reference to Grabosch, op. cit., § 2 para. 5 and noting a different view of Thalham-
mer, op. cit., 828.

1009 Cf. Ruttloff/Wilske/Schulga, op. cit., § 2 para. 108 with reference to Verheyen, in: A German Sup-
ply Chain Act, p. 1.

1010 Ruttloff/Wilske/Schulga, op. cit., § 2 para. 108.

1011 Cf. ibid. with reference to the result of Grabosch, op. cit., § 2 para. 5.

1012 Cf. Ruttloff/Wilske/Schulga, op. cit., § 2 para. 108.
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i.e., whether the legislator has exceeded its legislative competences with this, could

ultimately only be made by the Federal Constitutional Court.!!3

Henn/Jahn also see a permissibility under international law of corporate due diligence
obligations along the supply and value chain.!®'* This is because it would be unani-
mously recognized that there is a connection for the regulation of corporate due dili-
gence obligations if the obligated companies are domiciled in Germany (personality
principle).!?!> Furthermore, according to Henn/Jahn, who paid, as said before, particu-
lar attention to chemicals and biodiversity in their assessment,!°!¢ it can be assumed
that pollution and overexploitation of environmental goods abroad have a negative
effect on the Federal Republic of Germany, at least in the area where the global "plan-
etary boundaries"!°!” are crossed, so that environmental due diligence obligations that
focus precisely on these environmental goods are likely to be covered by the effects
principle.'°!8 As a result, Henn/Jahn come to the conclusion that the Federal Republic

of Germany does not exceed its jurisdictional authority.!'%!”

Henn/Jahn also see no violation of the prohibition of intervention.!??° They argue that
the prohibition of intervention must be viewed as a mirror image of the jurisdictional
authority, since both concern the sovereignty of the other state.'?! The prohibition of
intervention prohibits states from interfering in the internal and external affairs of an-
other state through the use or threat of coercion.!??? In the sense of protecting the sov-
ereign and equal freedom of decision of states, the prohibition of intervention regularly
covers only such coercion with which the acting state pursues the goal of influencing
the political will of the other state.!?3 Applying these principles, the ordering of cor-

porate due diligence by the German legislature would not qualify as a violation of the

1013 Cf. Ruttloff/Wilske/Schulga, in: Wagner/Ruttloff/Wagner LkSG, § 2 para. 109.

1014 See Henn/Jahn, in: Rechtsgutachten LieferkettenG [Legal Opinion Supply Chain Act], 2. c., pp.
29-35 and there with further references.

1015 Cf ibid., p. 32.

1016 Cf. ibid., p. 1.

1017 See for a research on that topic Rockstrom et al., in: Ecology & Society, Vol. 14 (2009), Art. 32.
1018 Cf. Henn/Jahn, op. cit., p. 32.

1019 Cf. ibid., p. 29 and for the full and detailed discussion 2. c. (1), pp. 29-32 with further references.
1020 Cf. ibid, p. 33 and for the full and detailed discussion of this topic 2. c. (2), pp. 32-34 with further
references.

1021 Cf ibid., p. 33.

1022 Cf. ibid. with further references.

1023 Cf. ibid. with references to van Arnauld, in: Vélkerrecht [International Law] (previous 3rd Edition
2016), paras. 350, 372 (in van Arnauld, in: Vélkerrecht [International Law] (current Sth Edition
2023), paras. 356, and now more differentiated but in the result similar 378 with reference to a practi-
cal example of Boor/Nowrot, in: FW, Vol. 89 (2014), 211 et seq. regarding the Ukraine crisis.
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prohibition of intervention, because with the act the Federal Republic of Germany does
not directly interfere into the sovereignty of other states, since with it no other country
would be required to comply with certain standards and instead it would only oblige
domestic companies to ensure compliance with certain standards within their value
chain, be it through contractual clauses or informal means.!%?* Krebs comes to a similar
result regarding this question by stating that "[...] neither interference in exclusively
domestic affairs [...] nor coercion [...] are likely to be raised as objections by the dis-

cussed value chain due diligence legislation."!?3

In this respect, only the economic negotiating power of such a company could be,
pursuant to Henn/Jahn, considered here, which even according to current international
law does not violate the prohibition of intervention, since this only obligates states.'?2¢
Thus, the act could only indirectly — via the de facto effect of the economic power of
individual German companies — exert pressure on foreign companies to adapt.'??” The
due diligence obligation only leads to economic pressure when mediated by the be-
havior of private parties, which does not result in any direct coercive effect for the
affected state, which is free to do nothing in terms of changing the legal situation in
the country.'?® Krebs comes to the conclusion that "[i]t is, for example, incomparable
to the impacts of an embargo or a boycott and, therefore, EDD [abbreviation of Krebs
for 'environmental due diligence''%?°] obligations for transnational value chains in
home State law will be, generally speaking, in line with the principle of non-interven-

tiOIl 11030

These more general findings now have to be applied to the specific case of the LkSG.
Broken down abstractly and in line with the arguments presented here, Krebs summa-

rizes as follows:

1024 Cf. Henn/Jahn, in: Rechtsgutachten LieferkettenG [Legal Opinion Supply Chain Act], p. 33.

1025 Krebs, in: Environmental Due Diligence Obligations in Home State Law with Regard to Transna-
tional Value Chains, p. 327, para. 190 and see for the detailed discussion and assessment pp. 326-330,
paras. 188-197.

1026 Cf. Henn/Jahn, op. cit., p. 33; p. 33 footnote 156 with reference to van Arnauld, in: Volkerrecht
[International Law] (previous 3rd Edition 2016), para. 352 (in van Arnauld, in: Volkerrecht [Interna-
tional Law] (current 5™ Edition 2023), para. 358.

1027 Cf. Henn/Jahn, op. cit., p. 33.

1028 Cf ibid., p. 34.

1029 See Krebs, op. cit., p. 246, para. 3.

1030 Tbid., p. 330, para. 197 with reference to Henn/Jahn, op. cit., 2. c. (2), pp. 32-34 and there with fur-
ther references.
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"This suggests that the discussed type of home State regulation can be designed in an
essentially lawful manner, as such, by limiting the personal scope to companies domi-
ciled in its own territory as the legislating State may always invoke the place of the
statutory seat, central administration or principal place of business as sufficient terri-

torial and personal link."!%3!

That is applicable to the LkSG, as it states in § 1 para. 1 sentence 1 that this act applies
to enterprises regardless of their legal form that have their central administration, their
principal place of business, their administrative headquarters or their statutory seat in
Germany. According to the abstract assessment of Krebs, "[a] similar argument can be
made, if the personal scope is extended to foreign companies regularly engaged in
business on the regulating State's territory."!%*? This also applies to the LkSG, as it
states in § 1 para. 1 sentence 2 that notwithstanding sentence 1 No. 1, this act also
applies to enterprises regardless of their legal form that have a domestic branch office
pursuant to § 13d HGB in which domestic branches of persons with registered offices

or principal places of business abroad are regulated.

Thus, the LkSG obviously appears to be designed in such a way that there is a suffi-
cient link in the sense of international law between the Federal Republic of Germany
as the regulator and the matters to be regulated by the LkSG, since the LkSG directly
addresses only those subjects that are either German subjects in line with the active
personality principle or also foreign subjects that have a connection to the territory of
Germany through a domestic branch office in Germany in line with the territoriality
principle. Other arguments in favor of the legality of the LkSG in the view of interna-
tional law presented in the literature are also (sometimes more, sometimes less) con-
vincing. However, these merely provide additional support for the main argumentation
just presented and it is therefore irrelevant whether there are individual opinions that

these additional arguments might be too vague in certain cases.

All in all, therefore, and after evaluating the respective literature, it can be summarized
that the predominant opinion is that the LkSG with its extraterritorial impacts seems
to be within the limits of international law and thus could be considered legal from the
perspective of international law. Above all, it is based on permissible connecting fac-

tors and principles of international law that are not controversial in themselves (such

1031 Krebs, in: Environmental Due Diligence Obligations in Home State Law with Regard to Transna-
tional Value Chains, p. 323, para. 177 with further references, especially for a broader discussion.
1032 Tbid.
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as, e.g., the passive personality principle!'?3?), but on principles that are recognized by

the overwhelming majority of states.

This makes it possible for the Federal Republic of Germany to regulate the conduct of
the direct addressees of the LkSG abroad as well. However, it is questionable and open
to discussion whether the LkSG, in regulating the conduct of its direct addressees,
might not interfere too much with the interests of other states and thus could be de-
signed outside the barriers of international law. It is not problematic if the situation to
be regulated takes place entirely in the Federal Republic of Germany, since then it can
be argued on the basis of the principle of territoriality and the interests or territories of
other states are not inadmissibly interfered with. As shown, it is also unproblematic at
first if the conduct of direct addressees and in their own business area is regulated
abroad, since in this case the active personality principle can be applied — similar to a
domestic branch office in Germany, in which case the territoriality principle can be

used as an argument.

"Nevertheless, problematic constellations remain where the due diligence legislation
established by a home State requires certain extraterritorial conduct which is unlawful
under foreign local law but the foreign local law does not violate any international

obligations of the host State."!%3

This abstract observation of Krebs can also be applied to the LkSG of the Federal
Republic of Germany, which make such constellations seem worth discussing. It could

be a case of interfering too much with the interests of other states.

Furthermore, it appears problematic that direct and indirect suppliers abroad, while not
being direct addressees of the LkSG and thus not being directly obligated to the con-
duct prescribed by the LkSG, are indirectly obligated or even pressured by the subject
directly addressed by the LkSG to conduct themselves in conformity with the LkSG
due to the possible dependency of these suppliers on the subject in direct scope of the
LkSG, which may not be rare. In individual cases, such constellations could bring the
LkSG with its extraterritorial impacts outside the bounds of international law by inad-
missibly interfering with the interests of other states. Krebs provides a possible argu-

mentation for this:

1033 See therefore and for the arguments for this status once again Chapter II1. 2. d.
1034 Krebs, in: Environmental Due Diligence Obligations in Home State Law with Regard to Transna-
tional Value Chains, p. 327, para. 192.
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"Although the discussed value chain due diligence legislation may be categorized as
a domestic measure with extraterritorial impacts or entail 'territorial extension' rather
than an exercise of 'extraterritorial jurisdiction', host States could nevertheless argue
that even indirect extraterritorial effects, which are clearly intended, unduly narrow
their freedom regarding how to regulate businesses operating on their territory in-

cluding their freedom 'not to regulate'."!9%

In the following, it will be examined whether the LkSG in the above-mentioned con-
stellations does not possibly act outside the limits of international law by inadmissibly
interfering with the interests of other states. To this end, it is first necessary to identify
the conditions under which such constellations go beyond the limits of international

law in more detail, in order to apply them to the specific case of the LkSG.

The prohibition of intervention prohibits interference in the internal and external af-

1036

fairs of a state through the use or threat of coercion, °°° whereby it is thus factually

doubly conditioned by

1. interference in the affairs of another state and

2. the use or threat of coercion.!%37

While the general validity of the principle of non-intervention is ensured today, its
substantive definition poses difficulties, which applies both to the delimitation of pro-
tected state affairs and to the attempt to establish generally applicable criteria for the
prohibited forms of interference.!%*® The area of internal and external affairs reserved
to the state roughly coincides with the right of states to freely choose their political,
economic, social, and cultural systems and to take responsibility for their own foreign

relations.'93?

With every international treaty or customary law rule to which a state adheres, it opens

its legal order to influences of international law, and the area of domestic and foreign

1035 Krebs, in: Environmental Due Diligence Obligations in Home State Law with Regard to Transna-
tional Value Chains, p. 327, para. 190.

1036 Cf. van Arnauld, in: Volkerrecht [International Law], § 4 para. 355 with reference to ICJ, I.C.J.
Reports 1986, 14, 107-108, para. 205 and his Annex No. 18, where he elaborates on this decision and
its statements, there with reference to his para. 486, there with further references, and with further ref-
erences.

1037 Cf. van Arnauld, op. cit., § 4 para. 355.

1038 Cf. Stein/von Buttlar/Kotzur, in: V6lkerrecht [International Law], § 36 para. 636.

1039 Cf. van Arnauld, op. cit., § 4 para. 359.
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affairs that is independent of international law is thereby reduced.!? In fact, the re-
serve of intervention-free affairs is becoming visibly smaller as international law rela-
tions as a whole become closer, and many areas that traditionally belonged to the state's
competences are no longer completely withdrawn from interference as affairs reserved
to the state on the basis of treaty obligations, because compliance with the obligations
entered into is becoming an international matter, at least in relation to the treaty part-
ners.'%! As long as the obligation under international law exists, other states (or inter-
governmental organizations of which the state in question is a member) can require
compliance with these obligations and, if necessary, enforce them by peaceful means

without violating the prohibition on intervention.!%4?

In relation to the LkSG, this means that the Federal Republic of Germany, with the
LkSG and its extraterritorial impacts, does not interfere with the exclusive affairs of
other states and thus does not violate the prohibition of intervention under international
law in cases where these states have also committed themselves to the conventions
listed in the Annex to the LkSG. This is consistent with the results of referenced liter-
ature presented earlier.!* As described above, however, it could become problematic
in constellations where states have not committed themselves to the respective con-
vention in individual cases and specific circumstances.'%** But, "referring to the locally
applicable [...] laws of the host State/'place of effect' does not appear to raise any

concerns with regard to the prohibition of intervention."!%4?

Such a reference can be implicitly derived from the explanatory memorandum to the
LkSG. According to this, the responsibility of companies to respect human rights ex-
ists independently of the ability or willingness of states to fulfill their duty to protect
human rights, and if the domestic context makes it impossible to fulfill this responsi-
bility without restriction, enterprises are to be expected to respect the principles of
internationally recognized human rights to the extent that this is possible in view of
the circumstances.!*® This is supported by the fact that the explanatory memorandum

to the law states that the LkSG merely establishes an obligation to use best efforts, but,

1040 Cf. van Arnauld, in: Volkerrecht [International Law], § 4 para. 360.

1041 Cf. Stein/von Buttlar/Kotzur, in: V6lkerrecht [International Law], § 36 para. 639.

1042 Cf. van Arnauld, op. cit., § 4 para. 360.

1043 See especially on p. 128 Thalhammer.

1044 See especially on p. 137 et seq. Krebs and on p. 128 et seq. Thalhammer.

1045 Krebs, in: Environmental Due Diligence Obligations in Home State Law with Regard to Transna-
tional Value Chains, p. 328, para. 193.

1046 Cf. BT-Drucks. 19/28649, p. 1.
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generally, neither an obligation to succeed nor a guarantee liability.!%4” If the legislator
wanted the requirements of the LkSG to be enforced in every case regardless of the
circumstances, thus also the local laws, these explanations would be superfluous. In
the opinion expressed here, the legislator of the LkSG has therefore implicitly included
a corresponding reference to foreign local laws. "This mechanism exclusively ad-
dresses an enforcement deficit and is designed only to ensure compliance with local
laws."1%4 Consequently, under no circumstances does the Federal Republic of Ger-
many with the LkSG interfere with the exclusive affairs of other states. Krebs provides

a convincing argument for this conclusion:

"It is virtually inconceivable that a State could successfully assert that this constitutes
a prohibited interference in domestic affairs because any non-enforcement of its own
laws would be an intentional development policy and strategy to attract foreign direct

investment."104°

Even if one does not share this view, the use or threat of coercion by the Federal Re-
public of Germany as a subject of international law would still have to be present in
addition to the interference in the affairs of another state for the realization of the pro-
hibition of intervention against the LkSG.!%5° The use of economic pressure is a con-
troversial issue.!*! According to relevant resolutions, economic coercion can fall un-

1052 1t is undisputed, however, that economic pres-

der the prohibition of intervention.
sure measures are in principle legitimate foreign policy instruments, which in turn
raises the key question of how to distinguish them from coercive measures that violate
international law.!%>3 The relevant resolutions assume that only such extreme forms of
economic pressure fall under the prohibition of intervention that affect vital state in-

terests and hinder it in the exercise of its sovereignty.!%* In principle, the assessment

1047 Cf. BT-Drucks. 19/28649, p. 2.

1048 K rebs, in: Environmental Due Diligence Obligations in Home State Law with Regard to Transna-
tional Value Chains, p. 328, para. 193.

1049 Thid.

1050 Cf. van Arnauld, in: Vélkerrecht [International Law], § 4 para. 355 with reference to ICJ, I.C.J.
Reports 1986, 14, 107-108, para. 205 and his Annex No. 18, where he elaborates on this decision and
its statements, there with reference to his para. 486, there with further references, and with further ref-
erences; similar Krebs, op. cit., p. 329, para. 195.

1051 Cf. van Arnauld, op. cit., § 4 para. 378.

1052 Cf. Stein/von Buttlar/Kotzur, in: Vélkerrecht [International Law], § 36 para. 650 with reference to
A/RES/2625(XXV), p. 123; A/RES/3281(XXIX), e.g., p. 51 Chapter 1 or p. 55 Art. 32;
A/RES/36/103, p. 79, Annex.

1053 Cf. Stein/von Buttlar/Kotzur, op. cit., § 36 para. 650.

1054 Cf. Stein/von Buttlar/Kotzur, op. cit., § 36 para. 650 with reference to A/RES/2625(XXV), p. 123;
A/RES/3281(XXIX), p. 55 Art. 32; A/RES/36/103, pp. 79-80, Annex.
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must be made on the basis of the individual case, and in the literature, criteria for the
delimitation are repeatedly proposed, first and foremost the severity and intensity of
the measures and their impacts on the affected state, as well as the purpose-means
relationship.'%° Also, the intention of the sanctioning state is partly taken into account,
depending on whether the sanctions merely aim at protecting and strengthening its own
economy or at restricting the sovereignty and autonomy of decision of other states.'?%¢
However, these criteria are relative and very difficult to prove and can only provide

indications for the assessment of the individual case.!%%7

In the opinion expressed here, the LkSG and its explanatory memorandum do not re-
veal any of these criteria with the intensity to serve as sufficient evidence for proving
interference in the internal and external affairs of a state through the use or threat of
coercion, so that the prohibition of intervention in the sense of international law would
affect the LkSG.!%® Regardless of the fact that the Federal Republic of Germany very
likely wants to strengthen its own economy with the LkSG'%* (which, as described,
would still be within the limits of international law), it is rather pursuing the goal of
improving the international human rights situation with this act.!°” This is an objec-
tively supportable goal, which is also likely to be in the interest of the vast majority of
all states. It does not pursue the goal of influencing the political will of another
state,!%! at least not obviously. In fact, the due diligence obligations only address trade
between private parties and not between states.!%%? Private parties do not violate the
prohibition of intervention even if they are in a position to exert considerable pressure
on foreign states (such as transnational business enterprises), so that perpetrators of

violations of the prohibition of intervention, as is generally the case in international

1055 Cf. Stein/von Buttlar/Kotzur, in: V6lkerrecht [International Law], § 36 para. 651.

1056 Cf. ibid.

1057 Cf. ibid.

1058 Cf. van Arnauld, in: Vélkerrecht [International Law], § 4 para. 355 with reference to ICJ, I.C.J.
Reports 1986, 14, 107-108, para. 205 and his Annex No. 18, where he claborates on this decision and
its statements, there with reference to his para. 486, there with further references, and with further ref-
erences.

1059 Cf. BT-Drucks. 19/28649, p. 2.

1060 Cf. ibid., p. 23.

1061 Cf. — knowing full well that this is not explicitly aimed at the LkSG, nevertheless applicable in
this case — Henn/Jahn, in: Rechtsgutachten LieferkettenG [Legal Opinion Supply Chain Act], p. 34
with references to van Arnauld, in: Volkerrecht [International Law] (previous 3rd Edition 2016), pa-
ras. 350, 372 (in van Arnauld, in: Vélkerrecht [International Law] (current 5% Edition 2023), paras.
356, and now more differentiated but in the result similar 378 with reference to a practical example of
Boor/Nowrot, in: FW, Vol. 89 (2014), 211 et seq. regarding the Ukraine crisis.

1062 Cf. — knowing full well that this is not explicitly aimed at the LkSG, nevertheless applicable in
this case — Henn/Jahn, op. cit., p. 34.
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law, can only be subjects of international law.!%% The LkSG does not reveal any of the
restrictive case groups and thus allows the conclusion that the Federal Republic of
Germany does not illegally infringe on the interests of other states with the LkSG from

the perspective of international law.

At this point, it should be noted that the LkSG and its extraterritorial impacts could
also be assessed from other legal points of view,!%®* but that this is not part of this
work, as it focuses with a look at the definitions and questions already provided on
(public) international law in the narrow sense. As an example, it is discussed whether
the LkSG and its extraterritorial impacts could possibly violate WTO law, which, how-

ever, seems unlikely according to respective opinions.'%63

In summary, based on the arguments presented and the literature on which reference
was made, it can be said that the LkSG, with its accompanying extraterritorial impacts,
is legal from the perspective of international law, since its application is at least linked
to the active personality principle and the principle of territoriality (also with connec-
tion to the effects principle), does not inadmissibly interfere with the interests of other
states, and therefore remains within the boundaries of international law. However, this
does not automatically answer the question of whether the LkSG, with its extraterrito-

rial impacts, can also be considered legitimate in this respect.

Krisch provides thought-provoking ideas for discussing this question.!?® In the con-
text of his analysis, he first notes that in praxis, jurisdiction claims of states move along
classical lines and are formulated almost exclusively on the basis of territoriality and
active personality, so that jurisdiction is exercised over acts that take place at least in
part on the state's own territory or over persons who have their domicile there.!*” This

1s also the case with the LkSG, as was discovered in the course of this dissertation.

That the classical categories play such a central role is primarily due to their ever-

increasing extensibility, which in turn goes back to the very challenges that have put

1063 Cf. van Arnauld, in: Volkerrecht [International Law], § 4 para. 358.

1064 possible further points for discussion and assessment could be provided, e.g., by Henn/Jahn, in:
Rechtsgutachten LieferkettenG [Legal Opinion Supply Chain Act] or Krebs, in: Environmental Due
Diligence Obligations in Home State Law with Regard to Transnational Value Chains, pp. 245-350.
1065 Cf. for the results of and see for a more detailed discussion Henn/Jahn, op. cit., 2. c. (3), pp. 34-35
with further references; Krebs, op. cit., 7.7.4, pp. 330-337.

1066 See Krisch, in: Entgrenzte Jurisdiktion: Die extraterritoriale Durchsetzung von Unterneh-
mensverantwortung [Debordered Jurisdiction: The Extraterritorial Enforcement of Corporate Respon-
sibility], pp. 11-38.

1067 Cf. ibid., p. 22 on the basis of his praxis analysis on pp. 17-21 and there with further references.
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pressure on the jurisdictional regime, what are the placeless acts, the omnipresent ac-
tors, and the de-bounded markets that have led to a redefinition of what is understood
as territoriality and personality.!%® In the past, discussions of jurisdictional boundaries
came down to individual acts and their concrete location, whereas today it is conglom-
erates of acts, sprawling in time and geography, that take place in many territories and
at the same time in none really, and where the territorial link is then no longer an
absolute one but a partial one, but this seems sufficient to establish jurisdiction over

the entire conglomerate.!'%%°

The same is true of actors, where traditionally persons, especially natural persons, were
primarily related to a state.'’® For legal persons, the situation has always been more
complex, but the rise of the multinational corporation has made the attempt at attribu-
tion even more artificial.!°”! The evolution of the active personality principle compen-
sates for this by establishing the link through relevant activity, not artificial nationality,
and such relevant activity can take place in many states, so that most larger corpora-

tions are now subject to different jurisdictions, for their worldwide operations.'?”?

Scott has described aspects of this expansion as "Territorial Extension"!973,1974 This
term has already been mentioned before and at this point the circle closes. According
to Krisch, unlike "true" extraterritoriality, these extensions are characterized by the
fact that jurisdiction is linked to a territorial connection (of whatever kind), but that
the measures applied require consideration of conduct or circumstances that lie beyond
territorial boundaries.!”> Fixed limits to the exercise of jurisdiction can hardly be
clearly identified, because far-reaching protests against the exercise of jurisdiction as
such are relatively rare, and it often remains unclear what principles these protests

follow. 1076

1068 Cf. Krisch, in: Entgrenzte Jurisdiktion: Die extraterritoriale Durchsetzung von Unterneh-
mensverantwortung [Debordered Jurisdiction: The Extraterritorial Enforcement of Corporate Respon-
sibility], p. 22.

1069 Cf. ibid.

1070 Cf. ibid.

1071 Cf. ibid.

1072 Cf. ibid.

1073 Scott, in: AJCL, Vol. 62 (2014), 87, 90.

1074 Krisch, op. cit., p. 22 with (wrong) reference to Scott, in: AJCL, Vol. 61 (2014), 87, 90 (and not to
the right Scott, in: AJCL, Vol. 62 (2014), 87, 90).

1075 Cf. Krisch, op. cit., pp. 22-23.

1076 Cf. ibid., p. 25 and see for details on that topic with examples pp. 24-27.
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Krisch recognizes that jurisdictional boundaries are not really clearly defined, and es-
pecially when it comes to corporate responsibility, there are typically competing juris-
dictional claims — claims by the country in which a company raises issues through its
actions; the country in which the company is incorporated or headquartered; and other
countries in which the company has a relevant presence or in which the company's
actions have significant effects.!”” The result is a jurisdictional "Assemblage"!?78 — it
is not an order of spheres separated from each other, but one of overlaps and concur-
rences, with the contours of it varying according to subject matter and problem.!'°”
This term is useful for understanding the jurisdictional regime because it not only sug-
gests a multiplicity of interacting authorities, but also suggests that the various author-
ities stand in a relationship that is not clearly determined, because legal rules governing
the relationship of competing jurisdictional spheres are virtually non-existent.!* As
already discussed in Chapter III on the basis of Ryngaert, also according to Krisch,
different bases of jurisdiction stand in a relationship of equal order, without any of

them enjoying priority.!%8!

Pursuant to Krisch, such a situation without clear rules of competition may be prob-
lematic for many — disputes seem pre-programmed if it is not clear which state has
jurisdiction, but the dissolution of boundaries and multiplication of jurisdictional
claims also generate broader possibilities for action that could help to meet one of the
central challenges of the present more effectively — solving global problems in a
politically fragmented world.!%%? The public institutions that could help solve these
problems — particularly international organizations and states with an eye on their own
territory — would often be too weak or have limited room for action.!%3 According to

Krisch, the fact that several states may be entitled to regulate simultaneously as a result

1077 Cf. Krisch, in: Entgrenzte Jurisdiktion: Die extraterritoriale Durchsetzung von Unterneh-
mensverantwortung [Debordered Jurisdiction: The Extraterritorial Enforcement of Corporate Respon-
sibility], p. 27.

1078 Tbid., pp. 27 et seq., noting on p. 28 that the term makes a borrowing from Sassen, in: Territory,
Authority, Rights: From Medieval to Global Assemblages (previous Edition 2006), and summarizing
that she uses the term to point out how territory, authority and rights are brought into new relations,
and how it is these new relations that characterize the political structure of the present, see there there-
fore especially her conclusion on pp. 406 et seq. (also in Sassen, in: Territory, Authority, Rights: From
Medieval to Global Assemblages (current 4th Edition 2008)).

1079 Cf. Krisch, op. cit., p. 27.

1080 Cf. ibid., p. 28.

1081 Cf. ibid. with reference to Ryngaert, in: Jurisdiction in International Law, pp. 143-144 and there
with further references.

1082 Cf. Krisch, op. cit., p. 29.

1083 Cf. ibid.
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of the extension and that their jurisdictional spheres consequently overlap can thus also
be understood as the creation of greater problem-solving capacity to solve certain pro-
blems of collective action that are otherwise difficult to deal with in a world of many
states without a common government.!*®* Accordingly, many observers see a more
permissive jurisdictional regime as a way to better realize shared global values and
public goods.'% Jurisdictional extension could, e.g., overcome cooperation difficul-
ties in rulemaking because rules can be set unilaterally, and it could counter difficulties
in execution because it would eliminate the underbidding race between states and
would enforce rules equally for all relevant companies, thereby also countering the
problem of free riders who otherwise have no incentive to share the costs of providing
public goods.'%® An extended jurisdiction could also help to compensate to a certain
extent for the enormous increase in the power of private actors over public authority
in many places, in that more powerful states could take on the regulation.'%” Finally,
an extended exercise of jurisdiction, by limiting other states' ability to diverge, could
also pave the way for formal international agreements.'*®® Krisch argues that even if
there is not a single country in every context that is factually capable of enforcing its
rules worldwide, jurisdictional delimitation significantly reduces the number of coun-

tries needed, and thus the hurdles to effective coordination.!'%%°

All these are arguments show that extraterritorial legislation or legislation with extra-
territorial impacts, and thus also that of the LkSG by the Federal Republic of Germany,
are or can be legitimate. However, there is also an argument that might speak against
the legitimacy of extraterritorially effective legislations. Namely, problems also (or
especially) arise when states use their options for action, because only a few states are
actually in a position to do so, such as the U.S. and the EU, which largely stand alone
when it comes to extraterritorial regulation.!?®® As a result, the expanded jurisdictional
spheres in the emerging overlapping are not the same for all states, and extraterritori-

ality is a feasible path only for those states that have sufficient market power and regu-

1084 Cf. Krisch, in: Entgrenzte Jurisdiktion: Die extraterritoriale Durchsetzung von Unterneh-

mensverantwortung [Debordered Jurisdiction: The Extraterritorial Enforcement of Corporate Respon-
sibility], p. 29.

1085 Cf. ibid. with further references.

1086 Cf. ibid.

1087 Cf. ibid., pp. 29-30.

1088 Cf. ibid., p. 30 with further references.

1089 Cf. ibid.

1090 Cf. ibid., p. 31 with further references.
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latory and supervisory capacity.!?! Krisch argues that jurisdictional extension builds
a tension between the problem-solving capacity of the few and the self-determination
and sovereign equality of the many that is difficult to justify normatively.!?? The ju-
risdictional regime, insofar as it concerns business regulation, is today largely un-
bounded, resulting in such a jurisdictional overlapping, with competing claims of
many different states, in which the state can actually exercise its jurisdiction depending
on how much power it has — economically, institutionally and politically.!*3 This un-
boundedness of jurisdiction intensifies rather than smoothes power differentials, and
it undermines the barriers once established by the principles of sovereignty and non-
intervention.'%* Or perhaps better, which they once promised to establish, because in

fact these barriers have never been effective.!9%>

In the context of this work, the last sentence in particular, in an overall assessment of
the arguments put forward, leads to the conviction that the LkSG with its extraterrito-
rial impacts is legitimate. This is because the German legislature is not technically
doing anything with it that has not been practiced before and whose effects have not
occurred in a similar way before. Admittedly, this circumstance alone does not auto-
matically mean that it establishes legitimacy. However, the effects are not of a com-
pletely new nature, but tie in with an existing trend — both in terms of the design of
justifications for juridical competence in the international context and in terms of con-
tent. This is also referred to in the explanatory memorandum to the LkSG, which states
that the act is part of a more recent legal development at EU level and in individual
countries that aims to achieve responsible and sustainable global management, men-

tioning various examples.'%%

Furthermore, the legitimacy of the extraterritorial impacts of the LkSG is supported by
the fact that it is, as stated, designed in a legal manner. In addition, it seems that the
Federal Republic of Germany is less focused on its own interests or on improving its

own situation in the global economy than on pursuing a legitimate and positive goal.

1091 Cf. Krisch, in: Entgrenzte Jurisdiktion: Die extraterritoriale Durchsetzung von Unterneh-

mensverantwortung [Debordered Jurisdiction: The Extraterritorial Enforcement of Corporate Respon-
sibility], p. 31 with further references.

1092 Cf. ibid.

1093 Cf. ibid., p. 35.

1094 Cf. ibid.

1095 Cf. ibid. with further references.

109 Cf. BT-Drucks. 19/28649, p. 24.
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Because, according to the explanatory memorandum, the purpose of this act is to im-
prove the international human rights situation by responsibly structuring the supply

chains of companies based in the Federal Republic of Germany.'%’

In order to achieve this goal, legitimate measures are used, according to the opinion
expressed here. The explanatory memorandum addresses this by stating that the due
diligence requirements set out in the act would be based on the generally accepted due
diligence standard of the UN Guiding Principles on Business and Human Rights and
the NAP, which would already be increasingly applied in practice.!?’® In this context,
it should be noted, which also speaks for the legitimacy of the extraterritorial impacts
of the LkSG, that the Federal Republic of Germany, with the enactment of the LkSG
and its extraterritorial impacts, complies with the fact that, as described in chapter I'V.
1. a., international law imposes an extraterritorial obligation on states to regulate the
foreign-related activities of companies based domestically, and clearly recommends
the adoption of a supply chain act.'”® Zimmermann/Weif3 see not only an obligation
under international law, but also a constitutional obligation for Germany to enact a

supply chain law, which results from basic constitutional obligations.!!%

It is also considered legitimate that the Federal Republic of Germany uses the LkSG,
which under certain circumstances has extraterritorial impacts, and thus exerts influ-
ence in particular on countries that seem below Germany in the hierarchy of the world
order. The Federal Republic of Germany appears to be aware of its role in the world
order, uses this role and its associated capacity to exert influence, and takes responsi-
bility for this to achieve the legitimate goal described. That is because the explanatory
memorandum states that the importance of corporate responsibility in transnational
activities has continuously increased in recent decades and that the Federal Republic
of Germany would bear a special responsibility for sustainable and fair world trade
due to the high degree of international integration of its economy.'!°! As a conse-
quence, this can contribute to a global improvement of the human rights situation and

sustainability in supply chains, because actors are either directly or indirectly affected

1097 Cf. BT-Drucks. 19/28649, p. 23.

1098 Cf. ibid.

1099 Cf. Wehrmann, in: Depping/Walden LkSG, § 2 para. 25.

1100 Cf. ibid. with reference to Zimmermann/WeiB, in: AVR, Vol. 58 (2020), 424, 425 et seq., see
there for details and explanations especially pp. 425-432 and there with further references.

1101 Cf. BT-Drucks. 19/28649, p. 23.
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by the LkSG or, due to the signal effect of the LkSG, actors that are not actually af-
fected by the LkSG adapt to this trend. In summary, in the view expressed here, the

LkSG with its extraterritorial impacts can be considered legitimate.

148



V. Conclusion

Based on the findings of the previous chapters and the literature on which they are
referenced, the answers and results to the research questions and hypotheses raised in
the introduction can be summarized as follows against the background of the "Extra-
territorial Impacts of the Supply Chain Due Diligence Act of Germany (Lieferketten-
sorgfaltspflichtengesetz — LkSG)".

By way of introduction, extraterritoriality was touched upon. This raised the question
of what makes extraterritoriality special or sometimes a problem — and what, contrary
to extraterritoriality, is the rule and "normal case". This in turn directed attention to
who legislates and on what basis. Chapter II addressed the questions of what states are
and what characteristics they have, i.e., what legal nature they have. In order to be
considered a state, there must be a state territory, a state people and a state power. In
addition, it must be possible to dispose of these characteristics independently — this
independence, which is also referred to as sovereignty, is therefore the fourth and de-
cisive criterion for establishing statehood, along with the state territory, the state peo-
ple and the state power. Furthermore, the chapter II addressed, which privileges and
consequences with this statehood or with the status as a state accompany. A sovereign
state possesses beside the territorial sovereignty and personnel sovereignty also the
regulation sovereignty over its national territory and its state people and has therefore

the authority to issue laws in relation to these.

On this basis, chapter III dealt with the fact that several states coexist in this world and
that some situations cannot be limited to a certain state territory or that citizens of other
states also perform acts on foreign territory, so that it is not always clear which state
can claim juridical competence for the corresponding situation. For this purpose, in-
ternational law serves as a kind of collision law and as an aid in resolving such ques-
tions, the basic concepts of which were first discussed in the context of chapter III. In
this context, extraterritoriality was defined more precisely and distinguished from the
territorial extension of domestic law, which can be accompanied by extraterritorial
impacts. In the meantime, customary international law has emerged from these basic
concepts in the practice of states, which has developed various principles for such si-

tuations, according to which extraterritorial legislation or a territorial extension of do-
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mestic law with extraterritorial impacts, to which the same principles apply, is permit-
ted and recognized by the overwhelming majority of states and literature. Thus, the
question was addressed under which conditions extraterritorial legislation or legisla-
tion with extraterritorial impacts is permissible. After a short historical classification
and the derivation of the origins, chapter III thematized these principles, namely the
principle of territoriality together with the principle of effect based on it, the active
personality principle, the passive personality principle, the protective principle and the

universality principle.

Thus, chapters II and III formed the theoretical basis in order to apply them to the
concrete example of the LkSG. Chapter IV therefore treated the LkSG, according to
which certain due diligence obligations are imposed on companies, from the perspec-
tive of international law and the theoretical foundation created. In this context, the
topic of the LkSG was first introduced by explaining the background for this act from
the perspective of international law. Furthermore, the reasons for the LkSG were pre-
sented and this was placed in context. In addition, selected essential contents of the
LkSG were demonstrated as a starting point for further considerations and discussion
of the research questions, with a special focus on the scope and the definition of the
supply chain of the LkSG, which determines who must implement the various due

diligence obligations specified in the act.

According to § 1 para. 1 sentence 1 LkSG this act applies to enterprises regardless of
their legal form that

1. have their central administration, their principal place of business, their admin-
istrative headquarters or their statutory seat in Germany and
2. that normally have at least 3.000 employees in Germany; employees posted

abroad are included.

Pursuant to § 1 para. 1 sentence 2 LkSG, this act also applies to enterprises regardless

of their legal form that

1. have a domestic branch office pursuant to § 13d HGB and

2. that normally have at least 3.000 employees in Germany.

As per § 1 para. 1 sentence 3 LkSG, from 1st January 2024 the mentioned thresholds

amount to 1.000 employees, respectively.
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According to § 2 para. 5 LkSG, the supply chain within the meaning of this act refers
to all products and services of an enterprise, whereby it includes all steps in Germany
and abroad that are necessary to produce the products and provide the services, starting
from the extraction of the raw materials to the delivery to the end customer and in-

cludes

1. the actions of an enterprise in its own business area,
2. the actions of direct suppliers and

3. the actions of indirect suppliers.

These provisions raised the question of whether the LkSG also has extraterritorial im-
pacts. Precisely these questions were addressed in chapter IV, which differentiates be-
tween possible extraterritorial impacts in general, on suppliers and in the enterprise's

own business area.

In this respect, it can be summarized that the LkSG does have extraterritorial impacts.
The extraterritorial impacts in general can be attributed to the fact that, according to
§ 2 para. 1 LkSG, protected legal positions within the meaning of this act are those
arising from the conventions on the protection of human rights listed in No. 1-11 of
the Annex and that these conventions have not been ratified and implemented in all
countries. The LkSG, on the other hand, requires that the prohibitions and due dili-
gence obligations be implemented irrespective of the ratification status of individual
countries and also in precisely those countries that have not ratified the relevant con-
vention. In addition, the LkSG is also based on the principle of "enablement before
withdrawal", which is why affected companies, despite being bound by the law appli-
cable at the place of activity, must also endeavor by means of appropriate measures to
achieve the standards required by the LkSG and the conventions mentioned in the An-
nex in these countries, instead of withdrawing from them. The LkSG thus has an ex-

traterritorial impact on these countries, the companies and people located there.

Also, with regard to the suppliers, the LkSG can have various extraterritorial impacts.
These are based first and foremost on the wide range of preventive measures that the
enterprise within the direct scope of application of the LkSG must take with regard to
its direct suppliers if the risk analysis to be carried out beforehand has revealed human
rights or environmental risks. In practice, however, especially due to the globalized,

dynamic and widely interconnected world, such risks are unlikely to be not present in
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the majority of cases. Thus, the company within the scope of the LkSG must regularly
fulfill at least the catalog of preventive measures mentioned in § 6 para. 4 LkSG with
regard to its direct suppliers, which requires greater efforts and resources from these
direct suppliers in terms of time, personnel and finances. This gives rise to extraterri-
torial impacts on direct suppliers if they are not located in Germany. Furthermore,
these impacts can also be intensified if the company within the scope of the LkSG has
to fulfill remedial measures pursuant to § 7 para. 2 LkSG with regard to a direct sup-
plier because a violation of a protected legal position has been identified at the latter
and this cannot be remedied in the foreseeable future. This is because additional re-
medial measures must then be taken in addition to the preventive measures, which
would further increase the time, personnel and financial resources required from the

direct supplier.

It is true that the LkSG downgrades the catalog of obligations required of the company
within the direct scope of application of the LkSG with respect to its indirect suppliers
in comparison to its direct suppliers and, within the meaning of § 9 para. 3 LkSG, only
in the case of substantiated knowledge of a violation of one of the protected legal po-
sitions by an indirect supplier, that this supplier is approached directly and measures
for prevention and remedy are worked out with this supplier, so that the corresponding
extraterritorial impacts can also be realized with this supplier, despite the lower ability
of the company within the scope of the LkSG to exert influence due to the non-existing
contractual relationship. However, by way of cascading, the extraterritorial impacts
that affect the direct supplier can then also indirectly affect the indirect supplier. This
is because one of the preventive measures of the enterprise within the scope of the
LkSG with regard to its direct suppliers are, according to § 6 para. 4 No. 2 LkSG,
contractual assurances from a direct supplier that it will comply with the human rights-
related and environment-related expectations required by the enterprise's senior man-
agement and appropriately address them along the supply chain. In this way, the cor-
responding expectations are passed on to the rest of the supply chain, which is then
obliged to a comparable extent. This can also have an impact on companies outside
the supply chain, including entire industries or regions, and thus also have an extrater-

ritorial impact on them if they are located outside Germany.

Furthermore, extraterritorial impacts on the affected enterprise's own business area can

arise from § 6 LkSG. Because, according to § 6 para. 1 LkSG, an enterprise must take
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appropriate preventive measures pursuant to paras. 2-4 without undue delay, if it iden-
tifies a risk in the course of a risk analysis pursuant to § 5 LkSG. Particularly in the
case of a company that falls within the scope of the LkSG, it is highly unlikely that it
will not identify any such risks in its own business area. Besides the due to § 6 para. 2
LkSG requested policy statement on its human rights strategy, the enterprise must ac-
cording to § 6 para. 3 LkSG lay down appropriate preventive measures in its own area
of business, e.g., the implementation of the human rights strategy in the relevant busi-
ness processes, the development and implementation of appropriate procurement strat-
egies and practices, trainings and risk-based controls to verify compliance with this.
Moreover, extraterritorial impacts on the affected enterprise's own business area can
arise from § 7 LkSG. Because, according to § 7 para. 1 sentence 1 LkSG, if the enter-
prise discovers that a violation of a human rights-related or an environment-related
obligation has already occurred or is imminent in its own business area, it must, with-
out undue delay, take appropriate remedial action to prevent or end this violation. In
the case of sites abroad, all of this has extraterritorial impacts on them and the em-
ployees working there, who must align themselves with these measures and expecta-
tions in the execution of their work. If it is a legally independent subsidiary abroad,
then there are also extraterritorial impacts in nature, as with a supplier — namely that
resources of a time, personnel and financial nature have to be made available, which

might have been used differently if it were independent of the parent company.

Which solutions for this circumstance, both on the side of the direct addressees as well
as on the side of the indirect addressees of the LkSG, are possible, will be shown in
practice, on the basis of first court decisions and not least the market and the market
power. Discussing possible solutions goes beyond the scope of this work, but it is as-
sumed here that a balance will be found over time as to what affected indirect ad-
dressees have the ability to implement and accept, what the direct addressees have the
ability to enforce, and what satisfies the Federal Office for Economic Affairs and Ex-
port Control of Germany as the competent authority for monitoring and enforcement
according to § 19 para. 1 sentence 1 LkSG that the direct addressees of the LkSG have
fulfilled their duty of best effort.

Finally, the chapter IV addressed the question whether the LkSG with its possible ex-
traterritorial impacts is legitimate from an international law legal point of view. The

answer is that the LkSG with its extraterritorial impacts is legitimate — what means
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that the Federal Republic of Germany has the authority and jurisdiction to enact such
a seemingly broad scope beyond its borders with the LkSG as a domestic law. This is
because the German legislature is not technically doing anything with it that has not
been practiced before and whose effects have not occurred in a similar way before.
The effects are not of a completely new nature, but tie in with an existing trend — both
in terms of the design of justifications for juridical competence in the international
context and in terms of content. Furthermore, the legitimacy of the extraterritorial im-
pacts of the LkSG is supported by the fact that it is designed in a legal manner. In
summary, based on the arguments presented and the literature on which reference was
made, it can be said that the LkSG, with its accompanying extraterritorial impacts, is
legal from the perspective of international law, since its application is at least linked
to the active personality principle and the principle of territoriality (also with connec-
tion to the effects principle), does not inadmissibly interfere with the interests of other
states, and therefore remains within the boundaries of international law. The research
also showed that the LkSG is not an extraterritorial law, but a territorial extension with
extraterritorial impacts due to its linkage to the principle of territoriality and the inten-
tion of the law to regulate first and foremost the actions of companies with a link to
the territory of Germany. It is indeed not a law that intends to regulate matters com-

pletely without connection to the territory of Germany.

In addition, it seems that the Federal Republic of Germany is less focused on its own
interests or on improving its own situation in the global economy than on pursuing a
legitimate and positive goal — to improve the international human rights situation by
responsibly structuring the supply chains of companies based in Germany. In order to
achieve this goal, legitimate measures are used, according to the opinion expressed
here. The due diligence requirements set out in the act are, according to the explanatory
memorandum, based on the generally accepted due diligence standard of the UN Guid-
ing Principles on Business and Human Rights and the NAP, which would already be
increasingly applied in practice. In this context, it should be noted, which also speaks
for the legitimacy of the LkSG and its extraterritorial impacts from the perspective of
international law, that the Federal Republic of Germany, with the enactment of the
LkSG and its extraterritorial impacts, complies with the fact that international law im-

poses an extraterritorial obligation on states to regulate the foreign-related activities of
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companies based domestically, and clearly recommends the adoption of a supply chain

act.

It is also considered legitimate that the Federal Republic of Germany uses the LkSG,
which under certain circumstances has extraterritorial impacts, and thus exerts influ-
ence in particular on countries that seem below Germany in the hierarchy of the world
order. The Federal Republic of Germany appears to be aware of its role in the world
order, uses this role and its associated capacity to exert influence, and takes responsi-
bility for this to achieve the legitimate goal described, what can be seen from the ex-

plorations in the explanatory memorandum.

As a consequence, this can contribute to a global improvement of the human rights
situation and sustainability in supply chains, because actors are either directly or indi-
rectly affected by the LkSG or, due to the signal effect of the LkSG, actors that are not
actually affected by the LkSG adapt to this trend.
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